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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 1554 
THE CITY OF DANVILLE 
versus 
FOREST HILLS DEVELOP:NIENT CORPORATION. 
PETITION FOR WRIT OF ERROR. 
To the Honorable Justices of the Sup·ren~e Court of Appeals 
of Virginia: 
Your petitioner, the city of Danville, a. muni~ipal corpora-
tion of Virginia, . respectfully represents : 
That it is aggrieved by the final judgment of the Circuit 
Court of the City of Danville entered April 24, 1934, in which 
a. judgment of Forty-Nine Thousand, Eight Hundred and 
·Ten Dollars and Fifty-five cents ($49,810.55) with interest 
thereon from January 1, 1933, was returned against it. The 
following is a copy of the final judgment order: 
"IN VACATION. 
''In the Clerk's Offi·ce of the Circuit Court of the City of 
Danville, on the· 24th day of April, 1934. The following Order 
was this day received and herein entered, To-wit: 
' 
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"ORDER IN VACATION. 
''21st day of April, 1934. 
''Forest Hills Development Corporation, Plain tift, 
against 
The City of Danville, a municipal Corporation chartered 
and existing under the laws of the State of Virginia, De-
fendant. 
''ON NOTICE TO RECOVER JUDGMENT. 
''This day came again the parties, by their attorneys, in 
vacation, and the Court being of the opinion tha.t there is 
sufficient evidence before it to decide this case upon its merits, 
to that end it is considered by the Court that the plaintiff, 
Forest Hills Development Corporation, recover against the 
defendant, The City of Danville the sum of $49,810.55, with 
interest thereon from January 1, 1933, with its cost in this 
behalf expended, to all of which the defendant excepts, and 
the plaintiff excepts because of inadequacy of compensation 
in damages. and the defendant indicating its desire to apply 
to the Supreme Court of Appeals for a writ of error, it is 
ordered tha.t this judgn1ent be suspended for sixty days from 
the entry thereof upon the execution within -ten days by the 
defendant, or someone for it, o_f a bond in the penalty of 
$50,000.00, with security approved .by the Clerk of the Court, 
and conditioned according to law. 
"It is ordered that the Clerk of the Circuit Court of the 
City of Danville enter in vacation. This the 21st ·day of 
April, 1934. 
J. T. CLEMENT, ,Judge." 
FACTS. 
·The Forest Hills Development Corporation was the plain-
tiff in this action and the City of Danville was the defendant.. 
About 1925 the plaintiff acquired by purchase about 136 
acres of hills, fields .and forest outside the City of Danville 
conti.~ous to its corporate limits and proceeded to con-
struct a modern and very high-class residential development. 
It laid off and paved streets. sidewalks, curbs and gutters,. 
made electric connections and laid gas mains, water mains 
and sewer mains, installed- fire hydrants and street lighting 
eQuipment and made all usual incidental connections neces-
sary to high-class city residential sections. It did all this 
City of Danville v. Forest Hills Dev:. ·Corp. 3 
with no contract with the defendant that it would bear any 
part of the expenses of all of these improvements in the 
event of annexation in the future. It cut this development 
up into high priced building lots, sold sixty-five ( 65) of them 
at prices comparable to the very finest residential lots in 
cities the size of Danville, had ninety (90) lots unsold and 
other land not subdivided at the time of annexation to the 
City of Danville, January 1, 1933. It is obvious that all these 
improvements were made l:>y the plaintiff to en~ance the value 
of the lands a.nd lots to be offered for sale. 
But the plaintiff 'vas purely a real estate company. It had 
no electric generating plant, no gas, no water. It had no way 
of seeing that its purchasers of lots and builders of fine 
homes could get these services except from the City of Dan-
ville which had an electric plant and distribution system, a 
water plant and a gas plant. It was absolutely essential to 
the plaintiff that it procure this modern service for its high 
price customers, otherwise they would not become customers, 
would not buy lots and build homes and the development 
could not be. 
Accordingly. the plaintiff, before securing permission from 
the defendant, proceeded to dig into the street to tap the 
city's mains. It '\Vas subsequently allowed purely as a favor 
. to the plaintiff, and the plaintiff's electric wires then received 
current from the city and water from the city's water mains 
and gas from the city's gas mains. 
But the plaintiff did not purchase these services and re-
tail or re-sell them to the home owners in its development. 
The services simply flowed through the mains to the con-
sumers, and the home owners by this means became direct 
customers of electricity, water and gas from the City of 
Danville. They receiv·ed these serviees direct from the city, 
were billed for them and paid for them direct at a slightly 
higher rate than the city's in town customers without the 
plaintiff having anything to do with it. It was, however, 
necessa.ry for the plaintiff to purchase some water from the 
city to flush its sewer main and some electric current ·to 
light its streets. · · . 
· All this was done when this development was in Pittsylvania 
County and not in the City of Danville. These improvements 
were paid for and constructed by the plaintiff alone. It asked 
for and received no help from Pittsylvania County. Ob-
viously it was done with a motive of what looked at the time 
as a Winning real estate speculation. Pittsylvania County 
was the beneficiary of the taxable values thus created, but 
it was not called on to bear any of the expenses creating 
these values. 
\ 
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Then the world-wide depre.ss~on hit the plaintiff, leaving 
a majority of its expensive lots unsold. 
After this territory was annexed to the City of Danville 
January 1, 1933, and the City of Danville had paid Pittsyl-
vania County for all the damages and expenses of the an-
nexation in accordance with the annexation decree written 
and entered in accordance with the statutory laws of Vir-
ginia, the plaintiff brought suit against the City of Dan-
ville for $102,178.47 as the alleged fair market value of its 
sewer, gas and water mains, valves, connections, service pipes, 
incidental equipment, fire hydrants and street lighting equip-
ment based upon their original cost claiming that in the tran-
sition from the political subdivision of Pittsylvania County 
to the City of Danville by virtue of the annexation decree 
alone, these properties had been taken from the plaintiff with-
out due process of law. 
It was conceded in the evidence that the physical status 
of these properties and their usages were the same after an-
nexation as before, that the rates of the services for the 
consumers in the territory were reduced. That the plain-
tiff had been relieved of the burden of keeping these prop-
erties maintained, in good repair and relieved of having to 
pay a water and electric bill every month. This equipment 
yielded no income to the plaintiff. Its value to the plain-
tiff existed only in that it served a territory where it had 
lots for sale, serving it alike before annexation and after 
annexation, the only difference being that after annexation it 
continued to serve this te-rritory at a reduced rate and the 
City of Danville received less money from the consumers 
on these lines after annexation than it did before. 
The electric equipment had been previous to annexation 
deeded to the City in consideration of its agreeing to main-
tain the system so this is not invohred in this controversy. 
The plaintiff introduced evidence as to the original cost of 
constructing these properties. The ·defendant denied any 
liability for then1 whatsoever, but introduced evidence tend-
ing to prove that reproduction value January 1, 1933, was 
far less than the cost. There was introduced considerable 
evidence showing that the water system was inadequate and 
improperly laid out and not properly gridironed as it should 
have been, from which the jury might have drawn an in-
ference that the water system was of little value or worth-
less. The lo"rest figures on reproduction costs a.s of January 
1, 1933, was the amount for which the Court entered judg-
ment. 
The Court submitted the issue to the jury. The jury 
found a verdict for the defendant. The Court set the verdict 
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aside and entered final judgment for $49,810.55, with interest 
from January 1, 1933. The Court arrived at this amount by 
taking the estimated reconstruction cost as the fair market 
value .of the equipment. 
To this judgment, the City of Danville now complains. 
ARGUM.BJNT. 
Your petitioner thinks that it would be appropriate in 
view of the peculiar nature of this case to, at this point, 
state to the Court its conception of the law involved in this 
case. 
It was the contention of the plaintiff, which contention is 
upheld by the trial Court, that pipes, etc., laid by the plaintiff 
as a part of a real estate speculation in land that it owned 
in Pittsylvania County, were somehow taken away from it 
without due processes of law, merely because the annexation 
Court changed the political subdivision lines of Pittsylvania 
County and the City of Danville and placed the land in which 
its pipes were laid inside the political jurisdiction of the 
City of Danville instead of Pittsylvania County, although 
the physical status and use of the pipes, etc., were absolutely 
unchanged, and they continued to be used in the same way 
exactly as they had always been used at the request of the 
plaintiff. 
As your petitioner views the law this occurrence can, by 
no stretch of the imagination, be considered a ta.king of the 
plaintiff's property. 
Strange to say, the adjudicated cases on similar facts in 
the United States are very rare. Your petitioner's counsel. 
has been able to find only three cases sufficiently parallel 
to this one to be considered direct authority. They are the 
Stephens Con~pany vs. the City of Charlotte, 159 Southeastern 
414. This case holds that the question of whether the pipes, 
etc., of a real estate development company 'vhose territory 
is subsequently annexed to a city have been wrongfully and 
adversely taken away from the ori~inal owner by the city 
is a question of fact for a jury. The particular jury in the 
Stevens case brougl1t in a verdict against the City of Char-
lotte. Tl1e tria I Court allowed it to stand and the Supreme 
Court of North Carolina affi-rn1ed this decision with Chief 
.Justice Stacey dissenth1g-. This ease goes further against 
Your petitioner than any case in the United States. but by 
no means goes as far as the judgment here complained of 
.goes. 
We sball have more to say about this case a little further 
on. 
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The other two cases are from Ohio. They are Suburban 
Real Estate Con~pany vs. S,ilverton, 167 North Eastern 4·74, 
and Ford Realty Company vs. Cleveland, 164 North Eastern 
62. Both of these Ohio cases upheld the contention of your 
petitioner in deciding that there can oo no recovery against 
a municipality under circumstances of this kind. In the case 
of Ford Realty Co1npany vs. City of Cleveland, the Court 
said: 
''We are not impressed with this argun1ent. If the title 
to these water mains belonged to the Ford Realty & Construc-
tion Company at the beginning, they were placed in the streets 
of Vvest Park, which is now a part of the City of Cleveland, 
for the purpose of becoming a part of the water system, and 
by virtue of the contract between West Park and the Ford 
Realty & Construction Company, while the title was to re-
main in the Ford Realty & Construction Company, the pipes 
thus laid were to and did becotne a part of the water sys-
tem of the village of West Park, and that, too, without any 
expense or any trouble to the village of West Park; and it 
was further expressly agreed, as already stated, that the 
occupying and using of these water mains by the village of 
vVest Park, or its successor or successors, as a part of the 
water system, should not be deen1ed an appropriation and 
taking of property. But aside from this, if the Ford Realty 
& Construction Company owned title to these pipes at that 
time, they own it now, and there is nothing to prevent them 
from taking thmn, if their position is right. 
· "In so far as we learn from the record, the water pipes 
that were laid by the Ford Realty & Construction Company 
were for the purpose of enhancing the value of their own 
allotment, and, undoubtedly, the enhanced value of the lots 
was charged against the property owners who purchased 
lots in this allotment, who probably would not have purchased 
them but for the installation of the water.'' 
Your petitioner had 111any reasons for its contention that 
the facts in this case do not sustain a recovery against the 
city under the law. 
(1) That the uncontradicted evidence shows that such use 
as your petitioner bad made of this equipment and is making 
of it since annexation was with the consent of the plaintiff and 
at the instance of the plaintiff and that such use is in no 
way adverse and that there can he no taking of the plaintiff's 
property in viol~tion of the constitution unless the taking or 
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using is adv·erse and contrary to the consent and wishes of 
the plaintiff. 
( 2) That the plaintiff's claim is based upon a mere en-
largement of political subdivision lines made in accordance 
with the laws of .Virginia and that a mere change of geographi-
cal lines cannot- and does not constitute a taking of property. 
(3) That to pern1it a recovery of damages against the Qity 
of Danville in 'this set-up of facts would amount to forcing 
a public treasury to take money derived from taxation and 
help finance a private real estate speculation or either place 
cities and towns in Virginia where they could not annex 
thickly settled territory that under the policy of the law 
should be annexed without using the public funds for the 
private gain of real estate speculators. 
( 4) That under the charter of the City of Danville and 
under the la,vs of Virginia, the governing body of the City 
of Danv.ille and the governing body of other cities in the state 
have the right and power to say where, when a.nd under what 
circ·umstances water mains, gas mains, sewer mains, etc., will 
be constructed within its limits. It is a matter of common 
knowledge that in every city and town in Virginia there are 
a great many unsewered streets and a great many homes 
that do not have the benefit of water, gas and sewer service. 
To permit a recovery on such a set of facts would have the 
effect of divesting from the governing body of the City of 
Danville the po,ver to say where, when and under what cir-
cumstances it will construct these types of improvements 
and transfer that power to the private property owner. If 
a recovery should be allowed in this case, your petitioner can 
perceive no reason 'vhy property owners in any city or town 
in the Con1monwealth who do not have such conveniences as 
are described here, whose governing body does not feel that 
such impro,rements would be justified under the circumstances 
could not defy the governing body of their cities and towns 
who declined to make such improvements for them, and put 
them in themselves and then demand and require that the 
city or town pay for them out of the public treasury. It is 
submitted that to affirm this judgment of the trial Court 
would have exactly this effect throughout the Commonwealth 
of _Virginia and might easily result in rendering every city 
and town in the Commonwealth bankrupt. 
( 5) Under the uncontradicted evidence these improvements 
were all made by the plaintiff several years before· anne-xa-
tion was instituted. The pipes, etc., were laid to serve a 
large real estate subdivision. ].{any expensiv-e lots were sold 
and homes built to be served by these pipes. The purchasers 
of lots were informed that they would obtain these services 
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through the·se pipes. They bought these lots and built their 
· homes with this understanding and knowledge. In reality the 
purchasers of lots were the ones who had paid for these 
pipes and the plaintiff had no right to take them up and 
stop the home owners in that territory from using then1. 
Undoubte·dly they had been equitably dedicated to the pub-
lic .or so much of the public. as might reside in that teTritory. 
The plaintiff had no valuable interest left in these under-
ground pipes. Suppose for the sake of argument, the plain-
tiff had sold every one of its lots-which it n1ight have done 
had not the depression hit then1-and taken the 1noney re-
ceived from them, disbursed it to its stockholders, dissolved 
its corporation and gone out of business. Vlhat.interest 'vould 
they hav-e had in these pipes? Would it have been able to 
have pulled these pipes out of the ground after it had sold 
Thousands of Dollars worth of lots to these customers to be 
served by the pipes? It is submitted that to permit a re-
covery under such circumstances would be a gross injus-
tice and highly inequitably and would in effect be allowing 
this real estate corporation to first, sell its etl.uipment to its 
customers who bought the lots and get paid for it in this 
manner, and then come along and sell the same thing to the 
City of Danville. 
The ·uncontradicted evidence shows that the plaintiff was 
not damaged one cent by annexation; that in fact it profited 
by it. That even if t_he plaintiff still had any ownership 
or interest in these pipes, etc., that such interest or owner-
ship was not a. thing of value to it. That the only possible 
value that these pipes, etc., could still be to the plaintiff 
would be to have them continue to be used by the City of 
Danville after annexation as they were before so that it could 
continue to sell its lots to people who expe·cted to be seTved 
by the pipes, and the uncontradicted evidence shows that the 
City of Danville was continuing to use the pipes, etc., in 
exactly the same manner after annexation as it had done 
before annexation, not only with the consent but at the in-
stance of the plaintiff; so that we subn1it that if the plaintiff's 
contention is sound that it had any ownership or interest 
in these pipes which was divested by annexation that this 
interest had no financial value. It is, however, the contention 
of your petitioner that if tbe plaintiff had any interest h1 
these pipes at the time of annexation, annexation did not 
divest tlu1t interest and it still remains in the plaintiff, and 
to show tl1e g-oocl fnith of your petitioner 011 this point, it 
tenr1ered t.hc nlaintiff a "!Uit~]aim deed. 
For the above reasons it is the contention of your pe-
titioner that tl1e law should permit 110 recovery whatsoever 
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to the plaintiff from the def.endant under the circumstances 
in this case. 
But the trial Court announced that it would· not follow 
the Ohio cases but was going to follow the North Carolina 
case of Stephens vs. the City of Charlotte, and would sub-
mit the question to the jury. ·Your petitioner disagrees with 
the Court on this and considers the Ohio cases much better 
reasoned cases than the North Carolina case and much more 
sound on principle, and the North Carolina case has the fur-
ther weakness that it was decided by a divided Court with the 
Chief Justice dissenting, while the Ohio cases were unani-
mous. 
But the trial Court stuck to the North Carolina case only 
up to the time that it instructed the jury. If the Court had 
adhered to the North Carolina case all the way through, 
your petitioner 'vould have won its case in the trial Court 
and would uot now be filing a petition for a writ of error. 
In the North Carolina case., Judge Harding, the- trial judge, 
charged the jury in part as follows: 
"EXCEPTION NO. 92. 
'' ( q) The court charges you, gentlemen, under this first 
issue: 
''Did the defendant 'vrongfully take and appropriate the 
water lines, as alleged in the complaint, to its own use on 
or after January 1, 1928? 
''That is, if you shall find by the greater weight of the 
evidence in this case that the defendant took unto itself con-
trol, exercised dominion over this system, treating it as its 
own to the exclusion of the plaintiff in any right it may 
have or may have had, taken control of it, exercised dominion 
over it as the owner, and that furthe·r the defendant has used 
it as its own, diverted it to its own use, that is, for the pur-
pose of furnishing water to people, inhabitants of the City 
of Charlotte, collected revenue, APPROPRIATED IT TO 
ITS OWN USE 'VITHOUT THE PER~IISSION, WITH-
OUT THE CONSENT OF THE STEPHENS COMPANY, 
THEN IT WOULD BE YOUR DUTY TO ANSWER THE 
FIRST ISSUE 'YES': (r.) 
''To the foregoing portion of his Honor's charge em-
braced between the letters ( q) · and ( r) the defendant excepts. 
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"EXCEPTION NO. 93. 
''A man. may use another's property without appro.:. 
priating it and taking it wrongfully. You may ask me to lend 
you my knife-'! need a knife; I am going off on a trip 
and wish you would lend me your knife until I come back'~ 
You have got it and you are using it as your own; yoli are 
exercising control and dominion over it against all the rest 
of the world except me; but I am the owner of it and you 
are simply the borrower and when the time comes for you 
to return my knife and you return it, YOU HAVE NOT 
WRONGFULLY APPROPRIATED ~£Y PROPERTY TO 
YOUR OWN USE; YOU HAVE DONE IT WITH MY 
CONSENT AND ACQUIESCENCE; but 'vhen the time is 
up for you to return it, or if at any time during the time 
before you were to return it, you by acts or words or words 
or acts give notice you are claiming that knife as your own , 
from that time on, you keep it, don't return it, you have 
wrongfully appropriated my property to your use, because 
you are doing it against my will. When I loaned you the 
knife you had a right to hold it against all the rest of the 
world except me, then under that loan you stand out and 
say you hold it against me, that I shall not have any right 
to further control it, you have appropriated it not only against 
the rest of the world but against me too. 
'' ( s) In this case plaintiff contends that is what the de-" 
feudant has done; that the defendant first began to use its 
line by sending water through them to the citizens out there 
by the permission and at the request of the plaintiff, that 
the plaintiff had charge then, control over them, that is, 
as far as the city was concerned, could go on and stop the 
city from using its line whenever it got ready and that 
that situation ran on until 1928; then the city extended its 
limits, took in the territory and from that time on began to 
exercise control over itself as against the plaintiff, began 
constructing changes or built hydrants and used it for ex-
tension for fire protection and increasing the burden on 
the system that was never contemplated by the plaintiff, never 
acquiesced in, no permission was asked, none granted, and 
that the city took it and treated it as its own property just 
as it treated the rest of the system, water pipes in the city 
water works of the city. (t.) 
''To the foregoing portion of his Honor's charge embraced 
between the letters (s) and (t) the defendant excepts. 
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"EXCEPTION NO. 94. 
''Defendant contends it did not do it; that it .was simply 
carrying out the arrangement it had with the plaintiff by 
which it supervised the laying- of the pipes for some- parts 
of the system, furnishing water out there and that when the 
city took it in, it just continued the same relationship. 
'' (u)' Now, gentlemen, it is for you to say how that is. 
The Court has told you what appropriation is and if the 
plaintiff has satisfied you by the greater weight of the evi-
dence that the defendant wrongfully, that is, without any 
legal right, took over and appropriated the water lines, al-
leged in the complaint, to its own use on or after January 
1, 1828, then you will answer the first issue 'Yes'. 
"(v) (The language in capitals is put in capitals by us.)" 
It will be observed that Judge Harding, in so much of 
this charge as is quoted, recognizes the law to be that be-
fore there could be any wrongful taking of property, it must 
be against the wishes and consent of the owner. In other 
words, it must be adverse •taking. 
The jury in the North Carolina case answered this issue 
to the effect that the taking and the use by the City of Char-
lotte 'vas without the consent of the owners and was ad-
verse. 
The jury in this case brought in a different verdict from 
the North Carolina case and decided for the City. 
Therefore, it is submitted that had the trial court adhered 
to this North Carolina case all the way through, the defend-
ant would have won its case and would not now be apply-
ing· for a writ of error. And this North Carolina case is the 
~trongest case against your petitioner in the United States. 
Your petitioner therefore asserts 'vithout fear of success-
ful contradiction tha.t in setting aside this verdict and entering 
a judgment against your petitioner, the trial Court has gone 
further on a question like this than any Court in the United 
States has ever gone, and so far as- this petitioner is in-
formed no Court in the United States has ever awarded 
damages against a municipality against a jury's verdict on 
the circumstances of this nature until the judgment now 
complained of was entered. 
ASSIGNMENT OF ERROR. 
Your petitioner therefore assigns the following errors in 
the record: 
(1) That for reasons already pointed out in the foregoing 
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argument, the trial Court erred in overruling the defendant's 
demurrer. 
(2) That the Court erred in rejecting the defendant's special 
plea No. 1. This plea tendered a quitclaim deed .from the City 
of Danville to the plaintiff releasing back unto it any right, 
title .and interest which it was alleged to have acquired by 
virtue of annexation. Your petitioner submits that this was 
entirely proper and a complete defense to this action. If the 
plaintiff was sincere in its complaint that the City of Dan-
ville had taken its property away from it, then no just real 
reason can be perceiv-ed why the City of Danville · should 
convey back to the plaintiff the alleged interest taken away 
from it. 
(3) The Court erred in rejecting defendant's special plea 
No~ 2. This was a notice signed by the Mayor upon the 
authority of the City Council offering to cease to use its 
property if using it was .objectionable and without the con-
sent of the plaintiff. . The petitioner submits that this was 
also a. complete defense and that if the plaintiff was sincere 
in its complaint that your petitia.ner was using its equip-
ment without its consent, your petitioner offered in good 
faith to stop this use upon request of the plaintiff. 
( 4) The trial C.ourt erred in not permitting a qualified 
expert witness to· express his opinion as to the fair market 
value to some of the equipment alleged to be· taken. This 
witness, had he been allowed to answer the question, would 
have stated that the equipment was of no value either to 
the plaintiff or the defendant. It was a highly relevant fact 
in this litigation· what was the market value and the Court 
refused to admit any evidence of it. 
(5) For reasons already assigned in the argument, it is 
submitted that the trial Court erred in refusing to strike 
out the evidence of the plaintiff because from the vie·woint 
of what your petitioner claims to be the correct law govern-
ing the case there could have been no recovery from the 
plaintiff's evidence. 
( 6) For reasons already assigned in the argument Instruc-
tion No. 1 given by the Court over tl1e objection of the de-
fendant upon the grounds stated, this instruction should not 
have been given permitting the recovery by the plaintiff upon 
any view of the evidence by the jury and the granting of 
this instruction ·was reversible error. 
(7) It is submitted that the trial Court erred in setting 
aside the verdict of the jury for the defendant for the rea·son 
that the Jury's verdict for the defendant was the only··cor-
rect verdict .the. jury could have brought in under the. evi-
dence ·and was permissible even under Instruction No. 1 
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granted by the Court, and it is further submitted that the 
Court erred after setting aside the verdict and entering up 
a judgment for the plaintiff for the amount of what the 
evidence showed to be the reconstruction cost of the equip-
ment. 
The latter ·part of this assignment calls for a considera-
tion of another feature of the law of this case. The Court 
sought to enter up judgment under the authority of Section 
6251 of the Code. Your petitioner contends that there was 
not sufficient evidence hefore the Court to enable it to do 
this. The evidence of the fair market value of the equip-
ment was too full of disputable inferences for the Court 
to attempt to assess the damages without the jury's verdict. 
Of course without admitting that the Court had any right 
whatsoever to set aside the jury's verdict for the defendant, 
if it did set .it aside the only proper thing for the Court to 
have done would have been to order another trial before an-
other jury on the damages alone. your petitioner presents 
herewith the opinion of the trial Court which your petitioner 
submits shows for itself that it was an error for the trial 
Court to have assessed the damages. 
OPINION. 
''Forest Hills Development Corporation 
vs. 
The City of Danville. 
''This ca.se was tried at the October Term, 1933, and the 
jury's verdict in favor of the defendant set aside because 
contrary to the la'v and evidence and 'vithout evidence to 
support it, and the court not being advised a.t that time as 
to whether or not it should enter a judgn1ent under Section 
6251 of the Code or impanel another jury to assess dam-
ages, the matter was submitted for vacation to be considered 
on briefs to he filed by counsel for the opposing side. 
''Counsel for plaintiff takes the position that there is suffi- . 
cient evidence before the court to enable it to decide the 
case upon its merits, while counsel for the defendant takes 
the position that a jury should be impanelled to assess dam-
ages. The court can see no good reason from the evidence 
why it cannot en.ter a judgment under Section 6251 of the 
Code in this case as in any other case, but ordinarily would 
prefer to submit the matter to a jury. However, from the 
verdict of the jury when the case was tried, it is apparent 
that they disregarded the overwhelming weight of the evi-
dence and the plain instructions of the court as to the law, 
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and it is apparent that no good purpose could be. served by 
submitting it to another jury to be taken from the same com-
munity, when in all human probability their verdict would 
also have to be set aside and the court then do what it will 
now proceed to do. It is true that a motion was made for a 
change of venire, which the court denied on the ground that 
it was not clear that a fair trial could not be had fr.om a 
jury taken from the City of Danville, and it might. be now 
that nothing tangible could be shown that would warrant 
the court. in ordering a change of venire, but it is just one 
of those things we know without being able to lay hands 
on anything tangible. 
''Evidently the jury which tried this case was controlled by, 
and any that might be impanelled would be influenced by, the 
prevailing idea asserted throughout this case, that because 
the convenience of the utilities constructed by the plaintiff 
in the Forest Hills Development had boosted the value of the 
lots sold to the various purchasers, that the plaintiff would 
not be entitled to recover anything for the value of said 
utilities. In this view the court cannot concur, and has 
already so held on motion to set aside the verdict as well as on 
the consideration of the demurrer and grounds of defense, 
but as this question seen1s to arise at almost every point, 
it is deemed proper to restate it. It is true that view of the 
la'v is sustained in the cases of Suburban Real Estate Com-
pany vs. Silvertot~, 167 N. E. 474, and Ford Realty and Con-
stntction Cornpany vs. Cleveland, 164 N. E. 62, decided by 
the Supreme Court of Ohio, but on the other hand the op-
posite view is sustained and upheld in Stephens vs. Charlotte, 
159 S. E. 414, and Abbott Realty Co1npany vs. Charlotte, 
152 S. E. 686, the latter being ahnost identical with this 
case, which, to the court appears much more logical a.nd sound 
in principle than the Ohio cases cited. No good reason can 
be perceived why the Forest Hills Development Corporation 
should he divested of a vested right in these utilities with-
out compensation because the convenience afforded by such 
utilities boosted the price and sale of their lots to the various 
purchasers. It is clear from the evidence that the defendant 
connected, or allowed the Forest Hills Development Corpora-
tion to connect these utilities with its municipal system, and 
by the exercise of don1inion and control over the same, in-
corporated it for all practical purposes as a part of their 
municipal system, and after annexation in January, 1933, 
by the continuance of the same, if not direct assumption of 
control, constituted a wrongful taking, within the meaning 
of the law. of the plaintiff's property for public use, for which 
they are liable in damages or compensation, and not only 
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compensation, but substantial compensation. It matters not 
whether Forest Hills Development Corporation desired or 
opposed annexation, or whether the original design was to 
develop this suburban property with the ultimate object of 
having the City to throw forward its lines and take it in, 
it is entitled to compensation just the same. The oilly diffi-
culty the court or jury could possibly encounter is fixing the 
amount of damages or compensation, and from the evidence 
in this case no great difficulty is apparent. The court cannot 
agree with counsel for th~ plaintiff that the cost of construc-
tion less depreciation is the measure of damages, because 
the cost of construction at the time they were constructed 
might be, and doubtless was, much greater than it would have 
been J a.nuary 1, 1933, the date of the· annexation. Therefore, 
the court has adopted the evidence given in behalf of the de-
fendant as to the value of these utilities where it is given. 
Mr. E. C. Brantley fixes tpe approximate cost of replacement 
of water mains, hydrants and gas mains, January 1, 1933, 
at $20,000.00; ].fr. C. L. Scott fixes the approximate cost of 
replacement, January 1, 1933, of sewers at $10,700.00; Mr. 
C. W. Smedberg fLxes the approximate cost of replacement, 
January 1, 1933, of water mains and hydrants at $12,000.00; 
}fir. C. M. Crawford fixes the approximate cost of replace-
ment, January 1, 1933, of gas mains at $8,891.00. No evi-
dence was offered by the defendant as to value of the storm 
sewers, estimated by Mr. W. B. Sours at $20,120.69, and it is 
assumed that if it had ha.d evidence to discredit this estimate 
of ].ir. Sours, they would have offered it. Therefore, the 
court will have to adopt the estimate of Mr. Sours as the re-
placement cost as of January 1, 1933. Mr. Brantley also 
places the value of lighting equipment a.t $2,059.86 and on 
this point no other evidence is offered. The :real test is the 
fair market value of these utilities as of January 1, 1933, 
not as junk but for the purpose intended, and in arriving at 
this value the cost of replacement at that date would be about 
the best test, in this record, and is the most favorable pos-
sible to the defendant because the estimates of Messrs. Brant-
ley, Scott, Smedberg and Crawford are based upon actual 
cost without any allowance for reasonable profits to a contrac-
tor or for expert engineering services. The plaintiff might 
complain of this, but certainly th~ defendant cannot.· How-
ever, if the City had replaced them, they would have been 
new and worth more in dollars and cents than utilities of an 
average age of approximately five years, therefore, in arriving 
at the correct value an average of 2'% depreciation for five 
years should be talcen off the replacement cost of sewer, water 
and gas nlains, and hydrants, aggregating $30,700.00, leaving 
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a balance, including $20,120.69 and $2,059.86 for storm sewers 
and lighting fixtures, respectively, on which depreciation has 
al~eady been figured, of $49,810.55. It is true there is some 
evidence tending to show that the system is inadequate, but 
in view of all the evidence· and circumstances, this evidence 
is inconsequential and perhaps more than offset by the con-
cession made to the City in replacement cost without an allow-
ance of a reasonable profit to a contractor or for expert 
engineering supervision and service. On account of the nature 
of the case the court allowed considerable latitude to counsel 
and the evidence took ·a wide range, but much of it is im-
material, inconsequential and of very little probative value. 
''A judgment will be entered for the above named amount 
of $49,810.55, with interest from January 1, 1933, and the 
cost of this suit. 
J. T. CLEMENT, Judge. 
April 21, 1934. '' 
It will be observed that any number of witnesses showed 
clearly that the entire water system was so inadequate and 
not gridironed so that it would not circulate that any jury 
might have drawn the inference it. was almost worthless and 
.would have to be replaced, and the jury would have been en-
titled to have placed either no value, or a very· small value 
on it, entirely different from its reproduction cost. But this 
.is not the main feature of the error committed by the Court 
in assessing these damages. The Court simply jumped to 
the conclusion that reproduction cost was a fair measure of 
the fair marltet value. It is submitted that reproduction 
cost is by no means necessarily a fair market value in any 
case and certainly not where the person losing the property 
is under no necessity of reproducing it, does not desire to 
reproduce it, and never will reproduce it. In determining · 
what 'vould be the fair market value of this equipment to 
the person deprived of it, the jury should take into con-
sideration every element that goes to make up value, its use 
and usage, the purpose it serves, the income derived from 
it and reasonably to be e4pected from it, and in short what 
a purchaser not obliged to buy it but willing to buy it might 
pay to an owner not obliged to sell if hut willing to sell it 
and should consider every consideration that goes to give 
financial value to a piece of property. There is almost un-
limited authority on this point. The Court's instructions in 
this case itself is authority in point. Instruction No. 2 granted 
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in this action, it is submitted, approximately correctly de-
fines market value. This definition is very different from 
the judgment and opinion of the. Court in taking the repro-
duction cost as the fair market value. 
In deciding that it would simply take the reproduction cost 
as the fair market value, the court has ignored every prin-
·ciple of what really constitutes the fair measure of dam-
ages and the calculation of fair market value. It has ignored 
co·mpletely the income producing potentialities of this prop-
erty which, in view of all the circumstances, was absolutely 
nothing, and anyone can see from this record that this prop-
erty was really a liability rather than an asset for the plain-
tiff which it was delighted to get rid of the burden of keep-
ing up. 
That the uses which may be made of the property should 
be taken into consideration in estimating its value is recog-
nized as the law in many cases. We cite only a few of them 
as follows: Fonticello llfine,ral Springs Company vs. City of 
Richmond, 147 Virginia 355, 137 South Eastern 458; Chat·les 
vs. Big 8 andy, 142 Virginia 512, 129 South Eastern 384; Rich-
mond Oil Co1npan1y vs. Chamberlai1~, 100 :virginia 405, 41 
South Eastern 751. This case has a good definition of value 
on page 407 showing that the particular use the owner has 
devoted his land to is an important element. Appalachia;n 
Power Company vs. Johnson, 137 Virginia 12. In this case 
the Court says : 
"As a general thing, we should say that the compensation 
.to the owner is to be estimated by reference to the uses to 
which the property is suitable, having regard to the exist-
ing business or wants to the community or such as may be 
reasonably expected in the immediate future.'' 
This case on page 29 has an excellent treatment of all the 
valid elements of value. It holds that all things and conten-
tions that tend to cause value should be considered. Town of 
Galax vs. Waugh, 143 ·virginia 213; 129 South Eastern 504, is 
a good case on the credit for peculiar benefits resulting 
from the taking of the property. It occurs to your petitioner 
that the evidence in this case has plainly showed that the 
plaintiff receiv.ed peculiar benefits due to this alleged taking 
of its property by annexation, and that if this were a pro-
ceeding by eminent domain, a set of commissioners or a jury 
would have been justified in finding that the plaintiff had 
sustained no damages. · 
Beal vs. Brookline (Mass.), 139 North Eastern 492, is an 
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interesting case. If it were a case involving· annexation, your 
petitioner would cite it as direct authority for its contention 
about the law, but it is even stronger. It deals with taking 
some property similar to the property involved in this case 
by eminent domain. In that case a real estate owner out-
side of Brookline in ~Iassachusetts had laid a sewer and drain 
in some land and sold lots to various home builders who were 
using the sewer and drain. Then the City of Brookline took 
this away as a street by eminent domain. The Court held 
that the abutting property owner had easements in the sewer 
and drain and that neither the cost of the improvements, 
nor their worth to the City is recoverable, but only their 
value which is necessarily less because of outstanding ease-
ments. It is submitted that from this reasoning the Massa-
chusetts Court would have considered the situation in Forest 
Hills as creating an easenwnt in favor of a home owner and 
consequently the value left in the plaintiff would be little or 
nothing. . 
In Joint Highw·ay D·istrict No. 9 vs. Railroad Cornpa;ny, 
128 California 743, the Court holds that before property can 
have a substantial market value there must be some poten-
tial demand for it, and that while the cost of reproduction 
may be a factor in determining market value, that such re-
production cost is not the fair ma1·ket value because other 
factors including demand, enter into the determination of what 
is fair market value. 
Lewis on Eminent Domain, Section 726, on the subject of 
the value of buildings and structures taken, says: 
''On the other hand it is not a. question of the cost of the' 
buildings or their structural value or what it would cost to 
duplicate them, less de-preciation from age and usage.'' 
In Re Blackwell's Island Bridge, 103 N. Y. Supp. 441, the 
Court holds that the income to be derived from property 
taken by eminent domain is the best evidence of its value. 
The Court said: 
''Rental value tends to prove the fee value, because other 
things being equal, the income from property is a measure 
of its market value. R-ental value is capable of exact de-
termination. '' 
All of the above cases on the subject of what constitutes 
fair market value both from Virginia and other states are 
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cases of condemnation by eminent domain but they are in 
point solely on the question of how the Court should arrive 
at fair market value. 
It will be observed from the opinion of the trial Court 
quoted herein that the Court gives as its reason for not order-
ing another trial by jury to assess the damages, that it knows 
a fair trial could not be obtained before a Danville jury. 
Your petitioner submits that if the Court is so convinced of 
this fact that it would be its duty to order a jury ·from an-
otlier jurisdiction to assess these damages. Certainly the 
fact that the Court might resent a jury bringing in a verdict 
for the defendant which instruction No. 1 left wide open for 
it to· do, when the Court, if he was on the jury, might have 
brought in a different verdict, does not justify the Court in 
taking upon itself the province of a jury and assessing un-
liquidating damages, when the evidence in the record is highly 
debatable as to what its fair market value might be. 
It is submitted that while the Court actually excluded all 
expert opinion as to the fair market value, there was an 
abundance of evidence that went to the jury which showed 
the usage made of the property involved, its present and 
potential earning capacity, or rather the lack of it, and that 
if the jury had seen fit to bring in a verdict for the plaintiff 
instead of the defendant it might very reasonably have de-
termined that in view of the usage, earnings, susceptibilities 
of earnings of the property involved it had a very small 
value, far below its reproduction cost. 
Your petitioner respectfully requests an oral hearing on 
this petition. 
Your petitioner states that a. copy of this petition for a 
writ of error was delivered to Messrs. Meade, Meade & Tal-
bott, counsel of record for the Forest Hills Development Cor-
poration on June· 11, 1934. 
Your petitioner respectfully prays that for the reasons 
herein assigned, the judgment complained of be reviewed, 
reversed and annulled, that your petitioner be awarded a 
writ of error and supersedeas and that the Supreme Court 
of Appeals reverse the said judgment and enter final judg-
ment for the defendant, your petitioner. 
And your petitioner will ever pray, etc. 
Respectfully submitted, 
THE CITY OF DANVILLE, 
Petitioner and Defendant .. 
Bv A. M. AIKEN and 
w JESSE W. BENTON. 
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. I, · A. M. Aiken, an attorney practicing in the Supreme 
Court of Appeals of Virginia, ·do hereby certify that in my 
opinion the foregoing judgment complained of should be re-
viewed, reversed and annulled by the Supreme Court of Ap-
p~als of Virginia. 
--·Given under my hand June 11, 1934. 
A. M. AIKEN. 
Received June 23, 1934. 
M. B. WATTS, Clerk. 
Writ of error and supersedeas awarded. Bond not re-
quired. 
7/3/34. 
H. B. GREGORY. 
Received July 5, 1934. 
M. B. WATTS, Clerk. 
RECORD 
VIRGINIA: 
Pleas before the Judge of the- Circuit Court of the City 
of Danville, at the Court-house thereof on the 24th da.y of 
April, 1934. In Vacation. 
Be it remembered, that heretofore, to-wit: On the 29th 
day of March, 1933, came the Forest Hills Development Cor-
poration, by its Attorneys, and filed in the Clerk's Office of 
said Court its Notice to recover judgment against The City of 
Danville, a Municipal Corporation chartered and existing 
under the laws of the State of Virginia, which notice is in 
the following words and figures, to-wit: 
"NOTICE." · 
In the Circuit Court for the City of Danville: 
NOTICE OF MOTION FOR JUDGMENT. 
Forest Hills Development Corporation 
-bs. 
City of Danville. 
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To the City of Danville, a Municipal Corporation chartered 
and existing unde-r the laws of the State of .Virginia: 
. Please be notified that the undersigned Forest Hills De-
velopment Corporation, a Virginia Corporation, will, on Tues-
day, April 25, 1933, at ten o'clock A. M., or as soon there-
after as counsel may be heard, move the Circuit Court for 
the City of Danville, for a judgment against you in the sum 
of $102,178.47-which sum is due to the undersigned by you 
for this, to-wit: 
This Corporation, in the year 1925, acquired title to ap-
proximately 136 acres of land lying west of, and at that time, 
excepting a very small portion thereof, beyond and adjacent. 
to the corporate limits of the City of Danville. The object 
of ·such purchase was to develope said land into a residential 
suburb of the City of Danville for purposes of sale of the 
residence lots therein. Tl1is Corporation caused the 
page 2 ~ said land to be laid off into lots fronting and abutting 
on streets as designated on plats or maps thereof, 
which were duly recorded in the Clerk's Office of the Circuit 
Court of Pittsylvania County, and in the Clerk's Office of the 
Corporation Court of Danville. This Corporation, at its own 
great cost and expense, paved said streets, so laid out, con-
structed concrete sidewalks, laid water mains, gas mains, sewer 
mains, valves, connections and service pipes under said streets, 
and under other property of this Corporation, made connec-
tions between said mains and lots fronting on said streets, 
installed :fire hydrants along said streets, constructed electric-
lines and conduits over and under a part of said property, 
installed street lighting posts and equipment along some of 
the streets of said Development, and developed the said 
land into a first class residential suburb of the City of Dan· 
ville, suited to the construction of residences, with all con· 
qeniences then available to residents of said City. 
The materials used in the construction of said sewer, gas 
and water mains, valves, connections, service pipes, inci-
dental equipment, :fire hydrants and street lighting equip· 
ment, met the reauirements and standard specifications there-
tofore used by the City of Danville in constructing· similar 
systems in said City, and they were construct~d under the 
supervision and with tl1e approval of the City Engineer 
and Direct9r of Public Utilities for the City of Danv:il~e, and 
on January 1, 1933, were functioning properly in every par-
ticular. 
Subsequent to such development and improvement of said 
real estate, sixty-five lots have been sold, a~d on forty of said 
lots, homes have been constructed which are now oceupiec1, 
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and title to the balance of said original tract of land, con-
sisting of ninety . building lots and other property not laid 
off into lots, remains vested in this Corporation, and the 
ownership of said sewer, gas and water mains, valves, con-
nections, service pipes, incidental equipment, fire hydrants 
and street lighting equipment, remained in this Corporation, 
subj-ect to its sole management, control and supervision, as 
the best interest of this Corporation and its vendees might 
dictate. 
But on November 18, 1932, by an order entered iii 
page 3 ~ an annexation proceeding instituted on the motion 
of said City of Danville, and by the Annexation 
Court, sitting at a special term of the Circuit Court of Pittsyl-
vania. County, pursuant to the Statute in such cases matfu 
and provided, the territory known as ''Forest Hills", which 
is composed of the aforesaid real ·estate purchased, de-
veloped and largely owned by this Corporation, along witb 
other adjacent territory, was annexed to the City of Dan-
ville as of January 1, 1933. And by the terms thereof, as of 
J auuary 1, 1933, the aforesaid property of this Corporation, 
which theretofore had been under its sole ownership, control 
and supervision, .passed into the· control, supervision and, 
to all practical intents ·and purposes, ownership of the City 
of. Danville, subject to the charter and enacted ordinances 
of said City, which are herein incorporated by reference 
thereto, particular reference being had to Chapter Six, Sec-
tions 8, 101j2 , 12, 13, 15 and 16 of said charter. 
And the said City of Danville, on January 1, 1933, and 
for many years prior thereto, was engaged, not in its govern-
nlental capacity, but in its proprietary capacity, in the busi-
ness of manufacture, distribution and sale of gas and elec-
tricity, and the distribution and sale of water to its citizens 
and citizens of adjacent territory for profit, through the 
municipally owned water, gas and electric plants and dis-
tribution systems of said City. And by virtue of the afore-
said annexation order and the terms and provisions of the 
aforesaid charter and ordinance provisions, the elaborate and 
costly system of sewer, gas and water mains, valves, con-
nections. service pipes, incidental equipment, fire hydrants 
and. street lighting equipment, constructed and maintained 
at the cost of this Corporation, has passed out of its owner-
ship, control and supervision and under the control and 
supervision of the City of Danville. The aforesaid gas and 
water mains, valves, connections, service pipes, incidental 
equipment, fire hydrants and street lighting equipment have 
thus been taken and used by said City and a1·e now being 
useq by it as an integral part of its municipal water; gas 
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and electric distribution systems for the purpose of profit, 
and at the cost and expense of this Corporation. 
page 4 } And the property of this Corporation has thus been 
made subject to the possible lien of bond issues 
by said City, and even subject to sale by said City pursuant 
to the provisions of its charter (Acts of Assembly, 1928, 
Chapter 319). 
This Corporation appeared in the aforesaid annexation 
proceeding and was made a party thereto, and there main· 
tained its right to compensation for its property aforesaid, 
sought to be taken for public use as aforesaid, and in the 
said proceeding opposed the annexation of the aforesaid terri· 
tory known as ''Forest Hills'', except upon terms fair and 
reasonable to this Corporation with respect to its property 
sought to be taken as aforesaid, and having been denied 
such compensation by said Court solely upon the ground 
that it was without statutory authority to award the same, 
and without prejudice to this Corporation to assert such rights 
in another forum, and having been refused an appeal f~om 
the judgment of said Court by the Supreme Court of Ap-
peals of this State, has subsequently demanded of said City 
of Danville compensation for its property taken and used as 
aforesaid, which demand has been ref~sed. 
And the -effect of the foregoing has been that this Cor-
poration's property has been taken for public use in viola-
tion of the Constitution of this Commonwealth and of the 
United States, and particularly in violation of the Fifth 
Amendment to the United States Constitution, which pro-
vides in part : ''Nor shall any person . . . be deprived of 
life, liberty or property without due process of law; nor shall 
private property be taken for public use without just com-
pensation;'' and likewise in violation of the Fourteenth 
Amendment to the Constitution of the- United, which pro-
vides in part : ''Nor shall any State deprive any person of 
life, liberty or property without due process of law''; and 
likewise in violation of Section 6 -of Article I of the Consti-
tution of Virginia, which provides : ''That all elections ought 
to be free ; and that all men having sufficient evidence of per-
manent common interest with and attachment to, the com-
munity, have the right of suffrage, and cannot be taxes, 
or deprived of, or damaged in, their property for public uses, 
. without their own consent, or that of their represen-
page 5 } tatives duly elected, etc;'' and likewise in violation 
of Article I. Section Eleven of the Constitution of 
Virginia, which provides in part: ''That no person shall 
be deprived of his property without due process of law;'' 
and likewise in violation of Section 58, Article IV of the Con-
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stitution of Virginia, which provides in part that the Legis-
lature '' Sh;~.ll not enact any law whereby private property 
shall be taken or damaged for public uses without just com-
pensation'', etc . 
. . 4D:d the City of Danville, under the circumstances afore-
said, has taken and acquired the property of this Corporation 
for ·public uses without rendering to this Corporation just 
compensation therefor, and has deprived this Corporation 
of its property without due process of law in violation of the 
Constitution of this Commonwealth and of the United States, 
and has used and continued to use the same for profit to said 
City in its proprietary capacity as manufacturer, distributor 
and vendor of water, gas and electricity. · 
And t4e City of Danville has taken over said sewer 1nains, 
gas and water mains, valves, connections, sewer pipes, in-
cidental equipment, fire hydrants and street lighting equip-
ment, has merged them into its municipal sewerage system 
and municipal water, gas and electric system, and by its con-
tinued use of them, has created an implied agreement on its 
part to pay ·to the undersigned the fair value of such proper-
ties. 
And, therefore, the said City of Danville owes to this Cor-
poration the fair vah;te of the said sewer mains, gas and 
water mains, valves, connections, service pipes, incidental 
equipment, :fire hydrants and street lighting equipment, to-: 
wit: the sum Qf $102,178.47, 'vith interest thereon from Jan-
uary 1, 1933, fur which this Corporation will move the Cir-
cuit Court for the City of Danville at the Courthouse there-_ 
of, a.t the time and place aforesaid, for judgment against 
the said City of Danville in the sum of $102,178.47, with in-
terest aforesaid, as above set out. 
FOREST HILLS DEVELOP~1:ENT 
CORPOR.ATION, 
By Counsel. 
MEADE, ~fEADE & TALBOTT, p. q. 
page 6 ~ ''RETURN ON NOTICE.'' 
Executed on the 29th day of March, 19·33, by delivering a 
true copy of the ,vithin Notice to Harry Wooding, Sr., Mayor 
of the City of Danville, a municipal Corporation, 'vho resides 
in the ·City of Danville, Va., in which this action is com-
menced. All done within my bailiwick. 
· Fee .50¢. 
JOS. H. STEWART, 
Sgt., City of Danville, Va. · 
By N. E. DIXON, D. Sgt. 
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And at another day, to-wit: At a Circuit Court held for 
the City of Danville, at the Court-house thereof on the 28th 
day of April, 1933. 
This day came the parties by their Attorneys, thereupon 
the said defendant filed a Demurrer to the· Notice of the plain-
tiff, and the plaintiff joined therein, which demurrer having 
been considered by the Court is overruled, and the said de-
fendant by counsel excepts. Whereupon on motion of the 
plaintiff, it is ordered that the defendant filed in this cause 
on or before the 20th day of ~fay, 1933, its grounds of de-
fense relied on. ' 
''DEMURRER.'' 
The City of Danville, defendant, says that the notice of 
motion in this action is not sufficient in law, and states the 
grounds of demurrer relied on to be as follows : 
(1). The notice shows on its face that the claim of the 
Forest Hills Development Corporation to the damages alleged 
in this notice was made in the annexation proceedings in 
the City of Danville vs. Pittsylvania. County, et als., and 
was there denied. If any right to damages ever existed, this 
annexation case was the forum to assert and collect such dam-
ages in, and if the Court has no jurisdiction to award such 
damages, no right to damages ever existed. 
(2). ·The notice alleges no contract in which the City of 
Danville obligated itself to pa.y for the improvements listed 
and alleges no tort on the part of tl1e City of Dan-
page 7 } ville except the· order of the Circuit Court of Pittsyl-
vania County ·is a duly authorized legal proceed-
ing. 
(3). The alleged right sought to be asserted is contrary 
to the clear public policy of tlw State of Virginia. If the 
la'v was such as this notice claims it is, the City of Danville 
would be placed in the position wl1ere it either could never 
annex territory, or if it did annex territory, its public treasury 
must be used to finance a private real estate speculation. 
The prevention of annexation when it is deemed expedient 
and the use of the funds for the taxpayers of the City of 
Danville to help finance a private real estate speculation are 
both contrary to the policy of the la,,r. · ( 4r The notice does not allege. tl1at the taking or using 
of the improvements by the City of Danville is adverse and 
contrary to the wishes or requests of the Forest Hills De-
velopment Corporation. 
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( 5). The listed improvements were obviously made by the 
Forest Hills Development Corporation to enhance the value 
of their lots. Since numerous lots have been sold on account 
of these improvements, the Forest Hills Development Cor~ 
poration has no beneficial interest to title left in them. 
(6). If the Forest Hills Development Corporation ever 
owned the improvements listed after selling their lots, it still 
ownes them, and the annexation order would not deprive 
them of their property .. 
(7). The mere extension or changing of political lines with-
in a State by the order of annexation Court is not adverse 
taking and using within the meaning of the law. 
• I l 
Respectfully, 
CITY OF DAN:VILLE, 
By A. M. AIKENi 
City Attorney. 
page 8 ~ And at another day, to-wit: At a Circuit Court 
held for the City of Danville, at the Court-house 
thereof on the 4th day of l\{ay, 1934. 
This day came again the parties by their Attorneys, there-
upon the plaintiff moved tl1e Court to order a Venire Facias 
to issue for the summoning of the jurors to try this cause 
from an adjacent County or City, and filed in support of said 
motion two affidavits, and the Court after hearing the evi-
dence both for the plaintiff and defendant, doth overrule said 
motion, and said plaintiff by counsel excepts. 
''AFFIDAVIT.'' 
State of Virginia,· 
City of Danville, To-wit: 
HENRY C. LEIGH, 
being duly sworn, deposes and says : 
That he is 46 years of age, and that he is Judge of the 
Corporation Court of Danville; that he is familiar with the 
nature of the suit pending in the Circuit Court of the City 
of Danville under the style of Forest Hills Development 
Corporation against City of Danville; that, in his opinion, 
in view of the nature of the suit, the amount in controversy, 
the public interest in the question to be decided, and the 
fact that the City of Danville is a party thereto, the case is 
City of Danv:ille v. Forest Hills De:v.. ·Corp. 27 . 
. -; 
a. proper one for a jury to· be summoned for the trial of. 
the issues in'vloved from without the City of Danville, pur-
suant to the provisions of Section 6006 of the Code of Vir~ 
ginia, on the ground that a fair trial, free from bias, cannot 
be reasonably obtained before a jury composed of citizens, 
residents and taxpayers of the City of Danville. 
HENRY C. LEIGH, 
Subscribed and sworn to before me, Otis Bradley, Clerk 
of the Corporation Court for the City of Danville, in my 
said City and State aforesaid, this 2nd day of May, 1933. 
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OTIS BRADLEY, 
Clerk for the Corporation Court for the City 
of Danville. 
''AFFIDAVIT.'' 
State of Virginia, 
City of Danville, To-wit: 
PLUMER WISEMAN, 
being duly sworn, deposed and says: 
That he is 52 years of age; that he has been in business 
in the City of Danville for 20 years; that he has served as 
Jury Commissioner for the Corporation Court of said City; 
that he is advised as to the nature of the suit pending in the 
Circuit Court of the City of Danville, in which the Forest. 
Hills Developm·ent Corporation is the plaintiff, and the City 
of Danville is defendant; that, in his opinion, in "iew of the 
nature of the controversy, the amount of the claim involved, 
the fact that the City of Danville is a party to the said suit, 
and the wide public interest in the City of Danville concern-
ing the issues involved in said suit, a· fair trial of the case, 
free from bias, in all reasonable propability cannot be ob-
tained before a jury composed of citizens, residents ~nd tax-
payers of the City of Danville. 
PLUMER WISEMAN. 
Subscribed and sworn to before me, Virginia S. Thomp-
son, Notary Public, in my City a.nd State aforesaid, this 2nd 
day of May, 1933. 
VIRGINIA S. THOMPSON, 
Notary Public. 
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page 10 ~ "GROUNDS. OF DEFENSE." 
- Filed in Clerk's Office Circuit Court of Danville, May 18th, 
1933. . 
The defendant, the City of Danville, will defend this action 
upon the following grounds: 
(1). That such use as the City is making of the property 
described in the notice was not only permitted by the plain-
tiff, but sought by it in its own interests. 
(2). That it has not taken this property for its own use, 
but is letting the plaintiff have the use of its water, and gas 
services as an accommodation to it. 
(3). That the plaintiff sought for its own interests to con-
nect with the City's g·as and water mains, and is no'v seeking 
damages· for the granting of a favor by the City to it. 
( 4). That the plaintiff constructed the property as a part 
of its real estate speculation, and sold lots to the public 
with the costs added in. 
( 5). That the alleged supe-rvision and control exercised by 
the City is relieving the plaintiff of a liability instead of an 
asset: that the plaintiff has profited by annexation instead of 
being damaged. 
(6). That it will file special pleas in the trial, tendering 
the plaintiff a quitclaim deed to the property described in 
the notice, and notifying the plaintiff that it will cease all 
alleged use. of its property, if the plaintiff forbids its further 
· allaged use. 
(7)'. Any matters that may be raised under the general 
issue. 
CITY OF DANVIJ..~LE, 
By A. M. AIKEN, Attorney. 
page 11 ~ And a.t another da.y, To-wit: At a Circuit Court 
held for the City of Danville, at the Court-house 
thereof on the 25th day of October, 1933. 
This da.y came again the parties by their Attorneys. and 
on motion of the defendant it has leave to file an amendment 
to its Grounds of Defense heretofore filed in this cause, which 
is accordingly filed. Thereupon_ on motion of the p~aintiff it 
has leave to file its written motion- to strike out of the defend-
ant's grounds of defense ln,tetns 4, 5 and 6, which motion hav-
ing been considered by the Court, is sustained and said items 
accordingly ordered to be stricken out, to which the defend-
ant by counsel excepts. Whereupon tl1e said defendant filed 
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Two Special Pleas, to the filing of which the plaintiff o b-
jected, which objection having been considered by the Court 
is sustained, and said pleas accordingly ordered to be· stricken 
out, to which the defendant by counsel excepts. Thereupon 
the said defendant saith that it is not guilty in inanner and 
form as in the plaintiff's Notice against it is alleged, and 
of this it puts itself upon the Country and the plaintiff doth 
the like. Whereupon came a jury, to-wit: Chas. B. Flora, 
Claude H. Ferguson, E. E. Westbrook, J. :h'I. Robertson, 
Raymond ,V. Clutter, Wm. H. Fuller, Jr., and J. Dewey 
Bennett, who being elected tried and sworn according to 
law, well and truly to try the issue joined and having heard 
the evidence in part, were by consent of parties and with 
the assent of the Court adjourned till tomorrow morning at 
9 :30 o'clock. 
page 12 ~ "AMENDMENT TO GROUNDS OF DE-
FENSE.'' 
The defendant amends Number (2) and (3)· of its Grounds 
of defense so as to read as follows: 
(2). That it has not taken this property for it~ own use 
but is letting the plaintiff have the use of its water and gas 
service as an accommodation to it, and as a further accom-
modation is supplying current on the street lighting equip .. 
ment of the Forest Hills Development Corporation free of 
charge which the Corporation paid for before annexation and 
that such street lighting equipment was installed by the plain-
tiff as a feature to help sell its lots. 
(3). That the plaintiff sought for its own interest to con-
nect with the City's gas and water maims and to connect. a 
street lighting equipment with the City's electricity as an 
ornamental asset to its development, and is now seeking cJ.am-
ages for the granting of a favor by the City to it. 
CITY OF DANVILLE, 
By A. M. AIKEN, Attorney. 
''MOTION TO STRIKE OUT GROUNDS OF DEFENS}fl.'' 
The plaintiff, by , counsel, moves the Court to strike out 
Paragraphs (4), (5) and (6) of the grounds ~f defense filed 
by the defendant, for the following reasons: 
Paragraph ( 4) : The alleged facts in this paragraph up.on 
which the plaintiff bases a ground of defense to the N ohce 
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of _1\iibtion are immaterial and irrelevent to the issue. in this 
suit .. The method of developing the plaintiff's property and 
the valuation thereof can in no way effect the rights -of the 
plaintiff. Therefore, the plain,tiff moves that the defense set 
.:forth in said Paragraph ( 4) of the written grounds of de-
fense be stricken therefrom. . . ~ 
Paragraph ( 5) : The alleged facts in this paragraph upon 
which the plaintiff bases a ground of defense to the Notice of 
motion are immaterial and irrelevent to the issue in this suit. 
. The plaintiff's cause of action is in no way de-
page 13 ~ pendent upon its success or failure in the develop-
ment and sale of its property. The plaintiff's right 
to recover in this action is not dependent upon proof that 
its property has .been damaged and de-preciated rather than 
enhanced in value. Therefore, the plaintiff moves that the 
defense set forth in said Paragraph ( 5) of the written grounds 
of defense be stricken therefrom. 
P·aragraph (6): No special pleas were filed along with 
the grounds of defense. If the special Pleas referred to in 
Paragraph (6) of the written grounds of defense are pleas 
in abatement they cannot now be filed, for the reason that 
the defendant has appeared generally and pleaded in bar to 
the alleged right of action of the plaintiff. If these special 
pleas referred to in this Paragraph ( 6) are pleas in· bar~ 
they· -cannot be filed for the .reason that they do not set 
forth such matters as can be raised under the gerieral issue; 
'and not having been filed prior to May 20, 1933, the date set 
by the Court for the filing of the grounds of defense of the 
defendant, they cannot now be relied upon. For this reason, 
plaintiff moves that the defense set forth in this Paragraph 
(6) of the ·written- grounds of defense be stricken therefrom. 
The plaintiff further moves the Court to strike out the · 
special plea of the defendant tendering to the plaintiff a quit 
claitn deed to ·the property described in the Notice of Motion 
for the following reasons, to-wit: 
(A). The said plea is not responsive to the issue involved 
in this ·case and the tender of said deed is an empty gesture 
wi:thout any· legal effect whatsoever. The delivery of such 
a deed even if executed pursuant to legal authority would not 
put plaintiff in statu quo, because the defendant by reason of 
the annexation and by reason of its control over and owner-
·ship of the streets of Danville would retain ·control over the 
property taken from plaintiff to the exclusio-p.· of the ·plain.:. 
. tiff's rights regardless of such quit claim deed; 
page l4 } and the property rights of the plaintiff taken as 
· alleged in the Notice of motion woUld1 not be re;o 
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stored by the execution_ of such quit claim deed, but on the 
contrary, by virtue of law and the· charter provisions of the 
City of Danville, the plaintiff would still be denied its prop-
€rty rights and the property in question would remain under 
the control, supervision and to all practical intents and pur-
poses, the ownership of the City of Danville. 
(-B). The said quit claim deed can have no legal effect 
because the same has not been ·executed pursuant to legal 
authority, and the ex.ecution of such a deed would involve a 
delegation of the charter powers of the City, and therefore is 
~ultra vires. . 
)•· 






The said defendant by its Attorney comes and says that·-
it has tendered to the Forest -Hills Development Corpora-
tion a quitclaim deed relasing to the said Forest Hills De-
velopment Corporation· . whatever right title· interest the 
, Forest Hills Deye~opment Corporation·claims that the.Gity 
acquired by virtue of the ·annexation decree to- the sewer, 
gas and ·water mains, valves, service pipes,. incidental equip-
ment, fire hydrants, and street lighting equipment, which 
quitclaiin deed is· hereto attached. 
In this the said defendant is ready to verify. 
. ' . 
CITY OF DANVILLE) 
By A. M. AIKEN, Attorney. 
;-; , \. ' 
This deed of Quitclaim made Oct. 23, 1933, between the City 
of Danville, a municipal corporation of Virginia, acting 
through Harry Wooding, its Mayor, q~ly authorized there-
unto by resolution of the Council, party of the first: part, 
. and Forest Hills Development C~rporatio~, a corp<?rat_ion 
drily cha~t.ered and doing bu~iness un:de~ the .laws· or -y~r-
ginia, party of the second pat:t, · · ·: : · :- ·-- ' ·: .> • 
WITNESSETH.:-· 1 -
.,. 
WHEREAS, the said party of tlie._sec~nd part_ has ass~r:ted 
a claim to the effect that the said party ·:of:the first part' -has 
taken ove~ the title and ownership of the sewer, gas and 
wat~r . mains, valves, connections, service pipes, incidental 
32 Supreme Court of Appeals of Virginia. 
·equipment, fire hydrants, and street lighting equipment of 
the party of the second part located in the Forest Hills De-
velopment, by virtue of the decree of annexation entered in 
the Circuit Court of Pittsylvania County on November 18, 
1932. 
Whereas, the party of the first part lays no claims to 
the title and ownership of said property by virtue of said 
annexation, and takes the position that it owns no title and 
. interest in said property that it did not own prior to the 
effective date of said decree. 
page 16 ~ NOW, THEREFORE, in consideration of the 
premises, and in order to assure the party of the 
second part that it has not taken and will not take its prop-
erty away from it by virtue of said decree, said party of the 
first part does hereby release, quitclaim, and relinquish unto 
the said party of the second part, any right, title and in-
terest it has been claimed it acquired in the sewer, gas and 
water mains, valves, connections, service pipes, incidental 
equipment, fire hydrants, and street lighting equipment of the 
said party of the second part, by virtue of said annexation. 
IN TESTIMONY WHEREOF, tbe said City of Danville 
has caused its corporate name to be signed by IIaiTy Wood- . 
ing, its Mayor, and its corporate seal to be hereto affixed 
by the Mayor, and attested by C. B. Strange, Clerk of the 
Council. 
CITY OF DANVILLE, 
(Corporate Seal) By, HARRY WOODING, Mayor. 
Attest: 
l1. B. STRANGE, 
Clerk of the Council. 
State of Virginia, I 
City of Dan\"'ille, To-~t: . 
I, G. H. Tunstall, a Notary Publ~c for an in the State and 
Citv aforesaid, do hereby certify that Harry Wooding,~ whose 
name as ~Iayor is signed to the foregoing writing oearing 
date of Oct. 23, 1933, has acknowledged the same before me 
in my City aforesaid. 
My Commission expires Mch. 1st, ·1936. 
#iven under my hand Oct. 23, 1933. 
G. H. TUNSTALL, 
Notary Public. 
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page 17 ~ ''SPECIAL PLEA #2.'' 
In the Circuit Court of the City of Danville . 
. Forest Hills Dev.elopment Corporation 
vs. 
City of Danville. 
SPECIAL PLEA. 
The said defendant by its attorney .comes and says that it 
has tendered the Forest Hills Development Corporation a 
written notice signed by the ~:fayor offering to discontinue 
whatever use it is making of the equipment of the Forest 
Hills Development Corporation if requested to do so in writ-
ing, which notice is hereto attached. 
. In this the said defendant is ready to verify. 
CITY OF DANVILLE. 
By A.M. AIKEN, Attorney. 
page 18 ~ October 23, 1933. 
Forest Hills Development Corporation 
Danville, Virginia 
Gentlemen: 
The City of Danville is informed that you are complain-
ing that the ·City is using· your sewer, gas and water mains, 
valves, connections~ service pipes, incidental equipment, fire 
hydrants, a.nd street lighting equipment in The Forest Hills 
Development recently annexed to the City, and that you are 
asking for damages for this use. · 
As you know, such use as the City is making of this prop-
erty is no different from the uses made prior to the annexa-
tion, and merely constitutes of furnishing water and gas serv-
ice to the residents of Forest Hills as low profit for the 
City, lighting the streets in this development. 
Several years ago, about 1926, the· City permitted ·your 
Company to tap the City's gas and water mains so that water 
and gas could be supplied to the purchasers of your lots,-
building residences in that section for their and your con-
venience. This was done at your request, and no doubt with-
out these services from the City, it would have been .impos-
sible for you to have carried through your development. Such 
use as the City made of your mains was merely permitting 
water. and gas to go through them to supply the home build~ 
ers in that section. Of course, the .City could hardly refuse 
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from the viewpoint. of hun1anity to let its water go to your. 
fire hydrants in case you had a fire in that section, the City 
being of" course willing to cooperate -with any one to the best 
of its ability in the prevention of a fire, whether it be inside 
or outside of the City. 
We are surprised that you claim now that the 
pag·e 19 ~ use by the City of property is damaging to you, 
since you have become a part of the City. Y o_u 
probably are aware that the City is supplying water and ga~ 
service to the residents of Forest I-Iills at a. rate less th~n it 
was before annexation. 
If you are really serious in your contention that the City 
is damaging you by such use as is made of your property, and 
do not further desire the City to continue this use, which we 
have thought all the time was your desire and to your inter-
est, if your Board of Directors will notify the City in writing 
that such use as the City is making of your equipment is now 
against your wishes and consent, the City will respect your 
request and stop such use of your equipment as it is making. 
Very truly yours, 
HARRY WOODING, 1\iayor. 
page 20 ~ And at another day, to-,vit: At a Circuit Court 
held for the City of Danville, at the Courthouse 
thereof on the 26th day ~f October, 1933. 
This day came again the parties by their Attorneys, and 
the jury sworn in this cause, appeared in ·Court according 
to their adjournment on yesterday, and having furth~r heard 
the evidence, were by consent of parties and with the assent 
of the Court adjourned till tomorrow morning at 9 :30 o'clock. 
. And at another day, to-wit: At a Circuit Court held for 
the City of Danville, at the Courthouse thereof on the 27th 
day of October, 1933. 
This day came again the parties by their Attorneys, and 
the jury sworn in this cause, appeared in -Court according to 
their adjournment on yesterday, and having heard the evi-
dence in full, were by consent of parties and with the assent 
of the Court adjourned till Monday morning next at ten 
o'clock. 
And at another day, to-wit: At a Circttit Court held for 
the City of Danville, at the Courthouse thereof on the 30th 
day of Oetober, 1933. 
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This day came again the parties by their Attorneys, and 
the jury sworn in this cause, appeared in ·Court according to . 
their adjournment on Friday last, and having heard the ar-
gument of counsel in full, were sent out of Court to consult 
of .their verdict, and after some time returned and not hav-
ing agreed upon a verdict, were by consent of parties and 
with the assent of the Court adjourned till tomorrow morn-. 
ing at 9 :30 o'clock. 
And at another day, to-wit: At a Circuit Court 
page 21 ~ held for the City of Danville, at the Courthouse 
thereof on the 31st day of October, 1933. 
This day came again the parties by their Attorneys, and 
the jury sworn in this cause appeared in Court according to 
their adjournment ori. yesterday, and were again sent out of 
court to consult of their verdict, and after some time returned 
and upon their oath do say, "We the jury find for the De-
fendant". 
Whereupon the plaintiff moved the Court to set aside said 
verdict and enter final judgment in its favor, or grant it a 
new trial on the grounds that the same is contrary to the 
law and the evidence and is without evidence to support it,-
and benause of the refusal of the Court to grant proper in-
structions requested by the plaintiff; because _of the granting 
of improper instructions on bel1alf of the defendant over the 
objection of the plaintiff; because of the refusal of the Court 
to admit proper testimony offered by the plaintiff; because 
of the admission of in1proper evidence in behalf of the de-
fendant over the objection of the plaintiff, and because the 
instructions given the jury were in conflict and misleading to 
the jury. And the Court being of the opinion that the verdict 
of the jury is contrary to the law and the evidence and is 
without evidence to support it, doth set aside the same, and 
the Court not being advised at this time that there is evi-
rlence. to enable it to decide the case upon its merits so that 
final judgment may be entered at this time, takes time to 
consider thereof and the motion to enter final judgment in 
behalf of the plaintiff having been submitted in term time 
i~ ordered to be set for decision and judgment in vacation, to 
nll of which the defendant by counsel excepts. 
. And now at this day, to-wit: In Vacation. In 
page 22 ~ the Clerk's Office of the Circuit Court of the City 
of Danville, on the 24th day of April, 1934, being 
the day and year first herein mentioned. The following or-
der was this day received and herein entered, to-wit: 
36. .Supr~me_ Court of Appeals of Virginia. 
ORDER IN VA CATION .. 
21st day of April, 1934. 
This day came again the parties by their Attorneys, in 
vacation, and the Court being of the opinion that there is 
sufficient evidence before it to decide this case upon its merits, 
to that end it is considered by the Court that the plaintiff 
Forest Hills Development Corporation recover against the 
defendant, The. City of Danville, t:p.e sum of $49,810.55, with 
interest thereon from January 1, 1933, with its cost in this 
behalf expended, to all of which the defendant e~cepts, a,nd 
the plaintiff excepts because of inadequacy of compensation 
in damages and the defendant indicating its desire to apply 
to the Supreme Court of Appeals for a writ of error, it is 
ordered that this judgment be suspended for sixty days from 
the entry thereof upon the execution within ten days by the 
defendant, or some one ·for it, of a bond in the penalty of 
$50,000.00 with security approved by the Clerk of this ·Court, 
and conditioned according to law. 
It is ordered that the Clerk of the Circuit Court of the 
City of Danville enter in vacation. This the 21st day of 
April, 1934. 
J. T. CLEMENT, Judge. 
page 23 ~ "NOTICE OF APPLICATION FOR DEFEND-
ANT'S CERTICICATE OF EXCEPTIONS." 
Meade, Meade & Talbott, 




June 5, 1934. 
Please_ take notice that on June 9, 1934 we shall tender to 
Judge J. T. Clement at the Courthouse in Chatham, th~ cer-
tificates. of exceptions in the cause of the Forest Hills Devel-
opment Corporation vs. the City of Danville. · 
Al\!I:A:L 
Respectfully, 
THE CITY OF DANVILLE. 
By A. M. AIKEN· and 
JESSE W. BENTON~ 
Attorneys. 
~ Service. of the foregoing notice is hereby accepted. 
MEADE, ].1:EADE & TALBOTT. 
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page 24} "CERTIFICATE OF EXCEPTION NO. 1." 
The Forest Hills Development Company 
vs. 
The City of Danville. 
At the trial of this cause, the defendant filed the follow-
ing demurrer to the notice : 
In the Circuit Court of the City of Danville. 
]forest Hills Development Corporation 
vs. 
City of Danville. 
DEMURRER. 
Th~ City of Danville, defendant, says that the notice of 
motion in this action is now sufficient in law, and states the 
groupd of demurrer relied on to be as follows: 
(1) The notice shows on its face that the claim of the For~ 
est Hills Development Corporation to the damages alleged 
in this notice was made in the annexation proceedings in the 
City of Danville 'VS. Pittsylvania County, et als. and was there 
denied. If any rig·ht to damages ever existed, this annexa-
tion case was the forum to assert and collect such damages 
in, and if the Court had no jurisdiction to a ward such dam-
ages, no right to damages ever existed. · 
(2) The notice alleges no contract in which the ·City of Dan-
ville obligated itself to pay for the improvements listed and 
alleges no tort on the. part of the City of Danville 
page 25 ~ except the order of the Circuit Court of Pittsyl-
va~ia C~unty i!l a ~uly authorized legal proceed-
ing. . 
(3) The alleged right sought to be asserted is contrary to 
the clear public policy of the State of Virginia. If the law 
was such as this notice claims it is, the City of Danville would 
be placed in the position where it either could never annex 
territory, or if it did annex territory, its public treasury must 
be used to finance a private real estate speculation. The pre-
vention of annexation when it is deemed expedient and the 
use of the funds of the taxpayers of the City of DanviHe to 
help :finance a priv:ate real estate speculation are both con-
trary to the policy of the law. 
( 4) The notice does not allege .that the taking or using of 
the improvements by the City of Danville is adverse and con-
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trary to the wishes or requests of the Forest Hills Develop-:-
ment Corporation. 
(5) The listed improvements were obviously made by the 
:B,orest Hills Development Corporation to enhance the value 
of their lots. Since numerous lots have been on account 
of these improvements, the Forest Hills Development Cor-
poration has no beneficial interest or title left in them. 
(6) If the Forest Hills Development Corporation ever 
owned the improv:ements listed after selling their lots, it still 
owns them, and the annexation order would not deprive them 
of their property. 
(7) The mere extention or changing of political lines within 
a State by the order of annexation Court is not adv:erse taking 
and using within the meaning of the law. · 
page 26 ~ Respectfully, 
CITY OF DANVILLE, 
By A. M.- AIKEN, 
City Attorne~." 
but the Court overruled this demurrer and the defendant 
excepted. 
Teste : This 9 day of June, 1934. 
J. T. CLE·MENT, Judge. 
page 27 ~ "CERTIE,ICATE OF EXCEPTION NO. 2." 
The Forest Hills Development ·Company 
vs. 
The City of Danville. 
The following evidence on behalf of the plaintiff and the 
defendant, respectively, as hereinafter denoted is all of the 
evidence that was introduced on the trial of this cause, in-
cluding bound printer's copy of the charter and general or.:. 
dinances of the City of Danville which was introduced and 
is taken as a part of the evidence by consent of counsel. 
page 28 ~ In the Circuit Court of Danville, Virginia. 
Forest Hill Development Corporation 
vs. 
City of Danville, Virginia. 
Qity of Danville v. Forest Hills De:v:. :Corp. 39 
RECORD OF TRIAL, AND TRANSCRIPT OF TESTI-
-_ - MONY, OCTOBER 26, 1933, ET SEQ. 
Before Ron. J. Turner Clement, Judge of the Circuit Court 
of Danville, Virginia. 
Appearances: Edwin Meade, Esq., and Frank Talbott, 
Jr., Esq., for Forest Hill Dev:elopment Corporation, plaintiff. 
A. JYI. Aiken, Esq., and Jesse "\V. Benton, Esq., for City of 
Danville, Virginia, defendant. 
Mr. 1\Ieade: The plaintiff is ready. Mr. Aiken has some 
pleas to file. 
Mr. Aiken: I hav:e two special pleas to :file; also, like to 
file the general issue. 
By the Court: I believe, you asked for the grounds of de-
fense to be :filed last June Y · 
Mr. Talbott: The 20th of May. 
lVIr . .Aiken: They were filed on the 17th. 
By the Court: No motions to be made? 
Mr. J\tleade and Mr. Talbott: Yes, sir. 
:Wir. Aiken: I don't believe Your Honor quite understands 
what these pleas are. We were ordered to file grounds of de-
fense by the 20th of May. They were aetually :filed on the 
J7th. In the g-rounds of defense, I stated these two pleas 
would be tendered, setting out what the pleas were. These 
gentlemen, I am sure, had notice of them since the 17th of 
last 1\fay. Nothing in the pleas but what is in the 
page 29 ~ gTounds of defense. · 
By the Court: All right, Mr. Meade. 
Mr. Talbott: If your Honor please, it occurs to me that 
the prospective Jury to try the case is sitting here in the Court 
room, and maybe some matters arising in eonnection with the 
arguments on this plea might prejudice the interest of one 
side or the other, if argued before the Jury or prospective 
Jury. I suggest that the matter be taken up with the Court 
in chambers or else that the-
By the Court: Let the panel go out. 
(Panel retired.) 
M~. JYieade: If Your Honor please, it may save a little time, 
if Your Honor will read the pleas filed by Mr. Aiken before 
I go into the question of them. 
1\fr. Aiken: 1\.Iight read the grounds of defense, too. 
1\:lr. Meade: I ani going to read the grounds of defense to 
him, and we can take them up one by one. 
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·· ·Mr. Aiken: tt is agreed that these grounds of defense were 
filed May 17 Y . · 
Mr. Meade: The 18th; marked on the back of them. 
By the ·Court: (After reading the pleas.) All right, Sir. 
Mr. Meade: If it pleases the Court, the grounds of defense 
were filed, in accordance with the order of the 
page 30 ~ Court, prior to the 20th of 1\ifay. The grounds of 
defense were filed, seven in number, very short, 
·.and I have objections to four of them, and we wish to move 
the Court to strike these grounds of defense, the last four; 
so, I will read all of them : 
''The defendant, the ·City of Danville, 'vin· defend this ac-
tion upon the following grounds: 
· . · (1) That such use as the City is making of the pro.perty 
described in the notice was not only permitted by the plain-
. tiff, but sought by it in its own interests. . 
(2) That it has not taken this property for its own use, but 
is letting the plaintiff have the use of its water, and gas 
services as an accommodation to it. 
· ·· (3) That the plaintiff sought for its own interests to con-
·nect with the City's gas and water mains, and is now seek-
jug damages for the granting of a favor by the City to it. 
( 4) That the plaintiff constructed the property as a part 
of lts real estate speculation, and sold lots to the public with 
the costs added in. 
· (5) That the alleged supervision and control exercised by 
the City is relieving the plaintiff of a liability instead of an 
asset; that the plaintiff has profited by annexation instead of 
being damaged. 
(6) That' it will file· special please in the trial, tendering the 
plaintiff a quit claim deed to the property described in the 
·notice, and notifying the plantiff that it will cease all allege({ 
'Us·e of its property, if the plainti~ forbids its further alleged 
use. 
(7) Any matters that may be raised under the general is-
sue.'' 
page 31 ~ We wish to move to strike this paragraph four 
of the grounds of defense upon the ground that it 
makes no difference how the Forest Hills Development Cor-
poration arriveq. at the cost it placed upon the lots which it 
sold to prospective pur~hasers; that has got nothing to do with 
the issues here involved. They sold the lots, tne purchaRers 
.nought them and are satisfied with the purchases, and no 
matter how the Forest Hills Development Corporation ar-
rived at a price to place upon these lots-so, we ~ay that 
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has nothing to do with the issues here. It is immaterial, .ir-
relevant, and we ask that parag-raph four be stricken from 
the written grounds of defense. 
· The fifth ground of defense : 
''That the alleged supervision and control exercised by 
the- City is relieving the plaintiff of a liability instead of an 
asset; that the _plaintiff has profited by annexation instead of 
being damaged.'' 
page 32 ~ Now, likewise, that is irrelevant and iinmaterial 
to the issues here involved. We are suing for the 
taking and appropriation of certain properties by the ·City 
of Danville which belong·ed to the Forest Hills Development 
Corporation. The fact that annexation generally might have 
helped ihe property in Forest Hills which they own out there 
or might have in any way increased its value has got noth-
ing to do with the issues here. We are suing for violation 
of our rights in taking for its own use these properties. So, 
we say that any facts based upon that ground of defense are 
irrelevant and immaterial to the. issues involved. 
· Now, the sixth: 
. , "That it will file special pleas in· the trial, tendering the 
plaintiff a quitclaim deed to the property described in the 
notice, and notifying· the plaintiff that it will cease all al-
leged use of its property, if the plaintiff forbids its further 
alleged use.'' 
page 33 ~ · Now, here is a case where a defendant is required 
to file a ground of defense and, as on of the g·rounds 
of defense, they say they will come along· later and file addi-
tional grounds of defense. That is the very purpose of 
gTounds of defense-to inform us, the plaintiffs, as to how to 
proceed and what issues will be involv:ed and how to present 
its case. Now, the.y come along and file these pleas today. 
If they are special please, if they are pleas in- abatement, 
rather, they can't be filed because the defendant has appeared 
generally and filed pleas in bar. We say that if ·it is a plea 
in bar, then it can't be filed because it wasn't filed within 
the time prescribed by the Court. Now, in addition to that, 
we say that defense No. 6 should be stricken out for these 
reasons: In the -:first· place, the City, by this plea, has at-
tempted to quitclaim rights which we claim tl1ey have ac-
quired in our property and release the property to us. . We 
say· that since annexation, the Citv of Danville has acquired 
rights in the streets in Forest Hills ; Forest Hills is a part 
oi the City of Danville; all the .Constitutional provisions,· all 
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the Charter provisions, all the Ordinances of the City of 
Danville apply to Forest Hills as well as any other part 
of the City. Forest Hills in no way could acquire any con-
trol or management over t}le streets; and we say that the 
City at this time cannot give us back what they have taken 
away from us. They may say, "We here file a quitclaim 
deed to the property", but can they give us a right to -use 
those properties we had prior to annexation 1 We are entitled 
to the full enjoyment of those properties, that we were en-
titled to before annexation; for instance, we could have sold 
those mains, gas and water mains, to an independent con-
cern. Suppose there had been a concern operating, a private 
g·as and water works concern in the .County supplying water 
· and gas to people living in the suburbs around 
pag·e 34 ~ Danville and throughout the County; we could 
: have, for valuable consideration, sold those works 
and equipment to that concern. They could have paid us for 
them, and they could have operated. Now, the City of Dan-
ville had to annex Forest Hills. If they give us a quit-
claim deed and release those properties, we might sell them, 
we might sell them the pipes and mains, sell them the mains 
in the streets, but they can't use them for the purposes for 
which they were built. The City of Danville hasn't attempted 
in this deed to give us a franchise or right with that equip-
ment for the purposes for which they were intended. They 
merely offer a· quitclaim deed. 'Vhat good is a quitclaim 
deed when we haven't got the right to use- the property~ 
You might as well return an automobile, lock it with a key 
and throw the key away and have no other key with it. No 
earthly good ~nless you can use it. We could use them be-
fore annexation. Had them in the County; we could have 
used them, leased them. You annex us and put us iri such 
a shape by subjecting the streets out there to the control and 
management of the City that we can't use them as we could 
before annexation and we can't sell or use anything; can do 
nothing but take the bare property, itself. We cannot sell it 
or use it. We have got no franchise. We have got no right. 
The City has got no right to give us a franchise or give ris a 
right to use that property for the purpose for which it is 
intended. If you will look to the Constitutional provision 
affecting cities, Section 9 of the pamphlet here on Constitu-
tional Provisions, Charter and General Ordinances of the 
City of Danville Virginia, 1927, provides : 
''Sec. 9. The right of no city or town in and to its water 
front, wharf ·property, public landing, wharf docks, stre·ets, 
avenues, parks, bridges and other public places, and its gas, 
water, and electric works shall be sold except by an ordinance, 
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or resolution, passed by a recorded affirmative 
page 35 ~ vote of three-fourths of all the members elected to 
the Council, or to each branch thereof where there 
are two, and under such other restrictions as may be im-
posed by law; and in case of the veto of the Mayor of such 
an ordinance or resolution, it shall require a recorded affirma-~ 
tive vote of three-fourths of all the members elected to the 
Council, or to each branch thereof where there are two, had 
in the manner heretofore provided for in this article, ·'to pass 
the same ov:er the veto. No franchise, lease, or right of any 
kind to use any such public property or any other public prop-
erty or easement of any description, in a manner not per-
mitted to the general public, shall be granted_ for a longer 
period than thirty years. Before granting any such fran-
chise or privilege for a term of years, except for a trunk 
railway, the municipality shall first, after due advertisement, 
receive bids therefor publicly, in such manner as may be pro-
vided by law, and shall then act as may be required by law.''. 
In conjunction with that, in 1928, the Legislature passed a 
bill known as the ''Fielden Bill''. That provides that the 
franchise, the water works, the gas works,. the electric works 
of the City of Danville, or any of its system or equipment or 
distribution shall not be sold or leased, shall not be sold or 
leased unless by. a vote of the majority of the people, unless 
hy a vote the majority of the people v:ote in favor of such leas--
i.ng or sale. Now, we say that they come here with a bare quit-
claim deed, which means nothing. It has really no legal ef-
fect. It is just merely a gesture, and we say that they come 
here now and say that they return to us property which they 
have taken away from us when they take away from us the 
only right which makes it of any value, and that is the right 
to use it. ·what good will the pipes do us if we can't use 
them for the purpose for which they are intended? We say 
this deed is a mere legal gesture, an empty gesture, without. 
any effect. It will not have the effect to place us in status quo, 
and we are deprived of our rights, are still de-
page 36 } prived of our rights, and the City goes on and has v 
got the present management and control of those 
~treets. Therefore, we say that this ground of defense set 
forth in paragraph 6 should be stricken and should not be 
considered. 
Now, we also ask the Court to strike out ground of defense 
No. 7, which states that "any other matters which may be 
rai~ed under the general issue". Our understanding is a de-
fendant can refuse to ·file a grounds of defense, if he so 
chooses, and he can rely on the general issue, and any thing 
he can prove under the general issue is all right under the 
4·4. ·Supreme- Court of ~ppeals of Virginia. 
general issue; but where he chooses to file his grounds of de-
·fense and d'oes file them, he is bound by the grounds of de-
fense. So, we say we have had no notice of such matters that 
may be brought into· this record under paragraph 7, and we 
ask that be stricken also from the written grounds of de-
fense. 
:Alfr. Aiken: If Your Honor please, in answering the objec-
tions, I believe that the first three were not objected to, and 
it is from four on down. The fourth one. is this: 
- ''That- the plaintiff constructed the property as a part of 
its real estate speculation, and sold lots to the public with 
the costs added in.'' 
paeg 37 r We think, if Your Honor please, that is very ma-
terial. For one reason, it goes essential~y to the 
amount of the damages; if I am correct in my theory about 
that-and the ·Cleveland case from Ohio, a recent case, is 
jam up in supporting me-then,. when the Forest Hills Com-
pany sold its lots to the public at big prices, prices which 
will show that the purchasers who bought those lots knew 
that they were receiving the benefits of all th6 sewer, water 
and gas mains and electric fixtures, that, then, was practically 
an assignment of whatever rights and interests the Corpora-
tion had in those things to so much of the public as occupied 
that section of- the TcHvn, or the County it was at that tim~,,. 
and that when they did that, they incurred both a moral and a 
legal obligation, the Forest Hills Development Corporation 
did, to let those pipes ~nd mains and things like that stay 
there so the people could use them; and if they did that, that 
goes immediately to the question of what value they have 
left in those things out there that they claim the City has 
taken away from them; and I think the Ohio case supports 
me right to the point on that. - - . 
. The fifth one : 
''That the alleged supervision and control exercised by 
the City is relieving the plaintiff of a liability instead of an 
asset; that the plaintiff has profited by annexation instea.d of 
being damaged.'' 
page 38 ~ Now, that also goes to the value. They are bring-
ing a suit here, claiming damages for the fair mar-
ket value of a sewer main and a water main and a gas main 
and street lighting equipment. Now, the books say it is neces-. 
sacy for the Court to inquire and the Jury to inquire what 
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is the fair market value of those things. It is our conten-
tion that if we can show that the alleged ownership and the 
use of those pieces of equipment involve an expense, that 
affects directly and immediately the question of its value. 
Anything that you have got-an automobile or anything else 
-if you try to determine what its value is to you or to any-
body else, the expense of keeping that particular piece of 
property into operating use goes immediately to the ques-
tion of what is its fair value. I think the grounds of defense 
are entirely pertinent for that purpose, if for no other. 
The sixth : ''That it will .file special pleas in the trial, ten-
ili·n.et·in,q the plaintiff a quitclaim deed to the property de-
scribed in the notice, and notifying the plaintiff that it will 
cease all alleged use of its property, if the plaintiff forbids its 
further alleged use. '' 
page 39 r Now, in regard to the timeliness of that, .I sub-
mit to the Court that it is entirely timely. The 
Court told us to file gTounds of defense, I think it was, on 
May 20. We did it. The grounds of defense were filed on 
May 20. I didn: 't think the Court intended that any please 
lJe filed before trial but, in order to be on the safe side about 
that, I notified these gentlemen expressly in these grounds 
of defense just what the substance of those pleas were. Your 
Honor can examine the pleas, and these gentlemen, too, and 
you will see there is nothing· in these pleas to which there 
attention had not been called in the grounds of defense. They 
are the pleas, they are the gTounds of defense. I don't know 
if it was necessary for me even to notify them about that. 
· ·By the Court: Did the order just say ,·,grounds of de-
fense" or "gTounds of defense and pleas"1 
Mr. Meade: I couldn't say. 
Mr. Aiken: ·It was agreed that the grounds of defense 
would be filed. 
Mr. Meade: Mr. Bradley, have you got the order on it 7 
Mr. Bradley: Yes, sir·; it ordered that 'the grounds of de-
fense be filed on or before ~1:ay 20, 1933. 
1\{r. Meade: Say anything about the pleas? 
1\'Ir. Bradley: No. 
pages 40 to 45 omitted. 
page 46 ~ By the Court: Nearly all these questio~s, tl1at 
is, the underlying principles governing this case, 
were argued on demurrer last Spring.· The Court has taken 
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the opportunity to examine the authorities cited at 
page 47 ~ that time. I find two Ohio cases that hold the City 
is not liable in a case of this kind. That is the sub~ 
stance of it. \Ve find two North Carolina cases which hold just the opposite. We find an Illinois case, C~ty of B ..... . 
vs. Sinclair Oo1npany, that has exactly the same question in-
volved, but the S'upreme Court of Illinois in discussing that 
principle there seemed to hold the same view that North Caro-
lina took. 
This Court is of the opinion, in view of conflicting authority, 
that the North Carolina decision is more in keeping with 
the Constitutional principles, and will hold accordingly. 
. As to the quitclaim deed tendered, the Court is of the 
opinion that if the City of Danville-and, for the purpose 
of argument, it must be assumed-ever acquired any rights 
in these improvements, it cannot get out from under them 
after suit is instituted by saying·, ''We tender a quitclain1 
deed". That plea will be stricken out, and the g·rounds of 
defense, except that last one, will be stricken out. The last 
one says ''any defenses proveable under the general issue''. 
The defendant does not have to file any grounds of defense 
but, if he does, he is held to the defense which merely nega-
tive~ the charges in the notice or declaration and if he goes 
outgide of that, he is cut off by the statute which says the 
Court shall not allow any testimony beyond that. 
The motion to strike out that ground of defense will be over-
ruled. 
By Mr. Aiken: Which grounds of defense are stricken 
out? 
By_ ]\!Jr. Meade: vVe nlade no objection to 1, 2 and 3. Ob-
jection started with 4, 5, 6 and 7. 
page 48 ~ By the Court: You objected to three f They will 
· be stricken out. · 
Mr. Talbott : We made a motion to strike out all of them. 
Mr. Aiken: I believe the record will show they didn't make 
any objection- · . 
· By the Court: If you don't point out any objection to 
iha t, the Court will not strike that. · 
1\tlr. Talbott: I understand our motion was to all ·of the 
grounds under the grounds of defense. 
By the Court : 4, · 5, 6 and 7 are stricken out. 
1\{r. Aiken: On the question of value, that went to the 
S ury in the North Carolina case. 
By the Court: That question of value can be proven un-
der the other grounds. 
Mr. Aiken: That evidence was admitted in the North ·Caro-
lina case on the question of value. 
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By the Court: \¥ell, if that be true, it can be treated un-
der the other grounds. I will strike out 4, 5 and 6, .and the 
special plea. 
Mr. Aiken: Is the ruling of Your Honor that these ques-
tions on the question of value can go before the Jury! 
By the Court : If it is proper to be admitted. I w~ll have 
to pass on that when it comes up. You will not be precluded 
· by reason of the striking of the grounds of de .. 
page 49 } fense. . · 
Mr. Aiken: I will like to note an exception to 
the ruling of the Court in striking out those grounds of d_e-
fense and that plea. 
1Ir. Meade: We would like to say this about ground of 
defense #3. It is somewhat ambiguous. If it is meant that 
the City expects to prove that Forest Hills asked them to 
connect their water pipes and give serv:ice to water pipes 
and gas pipe~ and also insist in doing that since annexation 
-in other words, if the case is similar to the Cleveland case 
in which the application of the petitioner in the application for 
annexation came from a party corresponding With the For-
est Hills Development Corporation .and didn't ask for com-
pensation, that is all right; but if No. 3, ''That the plaintiff 
sought for its own interests to connect with the City's gas 
and water mains, and is now seeking damages for the grant-
ing of a favor by the ·City to it'', means exactly what it says, 
we want also to object to that because Your Honor well knows 
that when the annexation suit was had last November, the 
Forest Rills Development Corporation strenuously objected 
to its being annexed all the way through; tried to set up a 
claim in that suit and the annexation court said it was not 
the proper form and refused to allow us the right to set up 
the claim, and we fought it all the way through annexation 
to the bitter end. If the City contends that they have using 
those pipes out there with our approval and at our request 
since January 1, 1933, we wish to move it be stricken out. 
By the Court: I take it as it is. I'lllet it remain in there 
·at the present. The thing I had in mind is that if the ·City 
took over those water pipes, it wouldn't make any differ-
ence whether the Corporation wanted them to do it or not 
unless the City paid them for it. If the City took 
page 50 ~ them over, they will have to pay. 
M.r. :Nfeade : One of these cases, the Corpora-
tion corresponding to the Forest Hills Development Corpora-
tion applied for annexation. Under our State law, we could 
have done it. The Corporation could have filed their petition 
asking the City of Danville to take them in. If they had done 
that and been silent on the question of paying for the im-
provements and not requested that they pay, and afterwards 
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affirmed the claim, of course, they would not be entitled to 
recover. But-that is an entirely different set of facts. 
By the Court : One of the North Carolina cases, as I re-
·call, the pipes had already been taken up. Yet, the Court held 
they were entitled to recover. 
Now. Gentlemen, are you ready¥ 
Mr. Meade: We are ready for the Jury, yes, sir. 
· Mr. Talbott: We want to examine the Jury on their voir 
dire but we have no objection to your method. 
By the Court: You have the right to do that. Is there ob-
-j~ction of any kind Y If so-
Mr. Aiken: Ho:w was the Jury drawn¥ 
· Mr. Bradley: We have over nine. The reason I asked the 
~court whether ·they wanted to draw by lot, it says "nine". 
By the Court: He is just calling them on the list as drawn 
out: Is there any objection to thatY 
Mr. Aiken: ·I think a good idea is to draw the first nine 
· by lot. 
·page 51 ~ Mr. Talbott: They have already been drawn 
by lot. Isn't that so, 1\fr. Bradley? 
Mr. Bradley: Not selected yet. We drew 18 names out 
of the Jury box. 
· (After calling of Jury.) 
By the Court: Gentlemen, this is an action brought by the 
Forest ·Hills Corporation vs. City of Danville; an action for 
damages growing ont of certain improvements allegedly made 
by the plaintiff. . Do you know anything a bout the case, any 
of you? · 
1\'Ir. James G. Penn: No what we have read in the papers. 
_ By the Court: Do you know any reason why you can't 
give the parties a fair and impartial trial according· to the 
law and evidence? 
(By a Juror) No, sir, I don't. 
· By the Court: Well, . any of you interested in or em-
·ployed by the Forest Hills Development Corporation 1 
(By a Juror) No, sir. 
By the Court: Are you employed by the City of Danville 
in any capacity? _ 
By Mr. Ferguson: I am on the School Board. 
·By the Court: You say _you don't know anything but what 
you have read in the papers f , · 
By Mr. Ferguson: Yes, sir. 
page 52 ~ By the Court: From what you have read in tl1e 
papers, have you formed any opinion as to the 
merits of this case so that. you couldii.'t go into the J-qry 
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box, hear the evidence and instructions, and render a verdict 
according to the evidence and la'v g·iven you, sir? · 
: 1vir. James G. Penn: I don't think·so, sir. When I read 
the paper, I just formed my mind up but I think I can give a 
fair trial. 
· ~y t~e ·Court: Is that opinion of such a fixed nature that 
it will require evidence to remove it 1 · - · 
Mr. James G. Penn: I think I was quite positive of it at 
the time I read it. 
- . ·By the Court: How are you now? . 
· Mr. James G. Penn: I haven't had anything to change. 
By the Court: Stand aside, I guess. . 
You Gentlemen may examine the others, if you desire. 
Mr. Talbott: Mr. Ferg'Uson, you are a resident and tax-
payer of the City of Danville, aren't you? 
~Ir. Ferguson: Yes, sir. 
By· the Court: The Court, I believe, told you gentlemen 
that this was a claim against the City of Danville involving 
$102,000.00 in round figures. Do you consider that as a citi-
zen and taxpayer of Danville, you have a.n interest in .whether 
or not the City is compelled to pay a claim o~ this size, or any 
·· · - part of itT . 
page ~3 ~ Mr. Benton: If the Court please, we desire to 
object to that question. That has all been. thrashed 
out in the motion made at the .Spring term of Court. · 
Mr. Talbott: I think I have a right' to ask_ each individual 
juror with reference to tl;lose particular facts. 
Mr. Benton: If the Court please, the e.ffect of that ques-
tion might be to form in the j~1ror's mind the fact that he is 
being looked out With the view that he look. after the Oity. 
I can't see any other purpose for it. And . that has been 
thrashed out, and I object. 
Mr. Talbott: · If Your Honor ,please, ~fr. Benton has at-
tributed to me a purpose I never thoug·ht of .. My .only idea 
was that regardless of the g·eneral principle involved, if· there 
is· any man on the Jury that thinks that by virtue of the 
fact that he is a citizen and taxpayer, he has an interest in 
whether judgment of the· sort is recovered, it would be proper 
to show on the voir di'l"e, regardless of the abstract principle 
involved, in forming the Jury in the first instance. 
. By the Court : ·l\{r. Ferguson, are you conscious of any 
bias in your mind by virtue 'of the_ fact that you happen to be 
a citizen and taxpayer_ of the City of Danville? 
. Mr.· Ferguson: No, sir. 
By the Court : Don't that cover it? 
Mr. Talbott: I would like to ask all the Jury the qu~s-
tion. · · 
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By the Court: All rig·ht, I will ask all of them 
page 54 ~ that question. · . . 
Mr. Talbott: Not that same question, · s1r; 
whether or not any member of the Jury considers, by virtue 
of the fact that he is a citizen and taxpayer of the City of 
Danville, that he has an interest in the question of whether 
or not the City is compelled to pay this claim which is being 
asserted here. 
By the Court: The only thing is this : I want the Jury to 
be as impartial as possible. Every man that lives every-
where is interested a.s a citizen, that is as a public-spirited 
citizen, in everything that goes on as public improvements 
but you might induce some prejudice on the jurors' mind on 
the question that, because he does pay taxes, that might make 
him interested. Let the question be in this form: By virtue 
of the fact that he is a citizen and taxpayer, does he feel an 
interest to the extent that he is conscious of bias or prejudice 
that he can't give a fair and impartial trial? 
J\{r. Talbott: That question will be satisfactory to me. 
·By the Court: All right, ask it in that form. 
Mr. Talbott: I would like to ask all of you gentlemen on 
the Jury the question of whether you considet· that by rea-
son of the fact that you gentlemen are citizens and t~"{payers 
of Danville, you have an interest in the case. 
Mr. Aiken: Object. 
Mr. Talbott: I haven't finished. An interest in the case 
which would prevent you gentlemen or interfere 
page 55 ~ with you in g·iving a fair and impartial trial on 
the subject matter? 
Mr. Aiken: Object to the form of that. 
By the Court: Objection sustained. 
I will ask it in this form: You, Gentlemen of the Jury, by 
reason of the fact that you are resident citizens and tax-
payers of the City of Danville, will you feel that you are in-
terested in this controversy sufficiently to create any bias 
Qr prejud.ice in your mind so that·you cannot render a verdict 
according to the law and evidence in this case? 
(By two Jurors) No, sir. 
By the Court~ I think that covers the question. 
Mr. Talbott: All right, sir. I would like to ask all of you 
Gentlemen whether you have discussed this case with or ex-
pressed a view thereon to any one prior to this date. 
(By three ,Jurors) No, sir. 
Mr. Talbott: Have any of you gentlemen formed any ·con-
clnsion about the question being raised here, whether the 
City should or should not pay this claim. 
1\{r. Allen: I have formed a slight opinion. · 
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Mr. Talbott: I ask that that Juror be allowed to stand 
aside. 
Mr. Aiken: I think he ought to be questioned, 
page 58 } if Your Honor please. 
By the ·Court : All right. You desire to ques-
tion him? 
1\i[r. Aiken: Either the Court or myself. 
By the Court: You may ask him. 
J\IIr. Aiken: Mr. Allen, I presume that any opinion you 
may have formed is not a fixed opinion, is it? 
Mr. Allen: I wouldn't say it was. 
Mr. Aiken: Do you think that after hearing the evidence 
and instructions of the Court, you could giv:e ·both sides a 
fair and impartial trial? 
Mr. Allen : I think so. . . 
Mr. Talbott: In your opinion, you have formed such an-
opinion which would require evidence on way or the o.ther· 
to remove it? 
Mr. Allen: Yes, I think I would have to hear the evidence 
and then change my-render a verdict aooording to the evi-
dence. 
~fr. Talbott: You feel you are starting into the case with a 
view one way or the other before you start Y 
Mr. Allen: Well, as I said, slig·htly. 
Mr. Aiken: I don't suppose any of these gentlemen feel 
· they could try this case without hearing the evi-
page 57 } dence. 
By the Court : In the McCue case, the Court 
held that where they expressed a.n opinion but stated they 
could go in the Jury box and try the case according to the 
law and evidence and eliminate their opinion from the mind, 
they were competent jurors; then, it comes along, the Court 
of Appeals, in that recent case, Winn vs. Cornmonwealth, and 
held practically the opposite. So, if you know 'vhat to tell 
the Court to do on that point, I will be glad to hear ft. I 
think the Juror had better stand aside under the recent de-
cision in the Winn case. Stand aside, Mr. Allen. 
~{r. Talbott: ~fr. Ferguson, I believe you said you are on 
the School Board of the City of Danville 7 
J\lfr. Ferguson: Yes. 
~Ir. Aiken: You don't draw any compensation for it, do 
vou? 
" Mr. Ferguson: No, sir; I believe we do get $5.00 a meet-
ing. _ 
Mr. Talbott: We don't want to ask any further questions. 
By the Court: No. objection to the other jurors Y 
Mr. Talbott: No, s1r. 
By the ·Court: That makes two barred. 
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Mr. Talbott: I would like to ask you gentlemen, Mr. Tay-
lor and Mr. Moore-
:~By--'the Court-: I reckon I better ask them the question,. 
the preliminary questions. 
page 58 ~ · Mr. Talbott: I would be very glad if Your Honor 
would ask them questions along the same line I 
was trying to do and couldn't do. 
By the Court: This is an action brought by Forest I-Iills 
Corporation vs. the City to recover against the City judgment 
for about $100,000.00 for alleged imprqvemenh; which they 
made, the Forest Hills Development Corporation, before an-
nexing to the City. By reason of annexation of Forest Hills 
to the City, they are seeking to recover the value of tl1ese im-
provements. Do you know anything about the case, either of 
youf 
Mr. Moore: No more than what I have read in the pa-
pers. 
By the Cour.t: Do you know of any reason why you can't 
give these parties a .fair and impartial trial, according to 
the law and evidenee7' 
Mr. Taylor: I am connected with Dibrell Brothers and 
several men there are stockholders in this Forest Hills De-
velopment and, due to the fact that I am associated with 
them there in business, I would prefer not to serve on it. 
- By the Court: I reckon you had better stand aside. 
-·From what you have read, have you made or formed any 
opinion as to the merits of this controversy? 
Mr. Moore: Partially so; yes, sir. . 
- By the ·Court: Is that opinion of such a fixed and abiding 
nature tha.t it would require evidence to remove it 1 
Mr. Moore: Well, I have sort of formed ·an 
page 59 ~ opinion one way. Evidence could remove it, of 
course. 
By the Court : Would you hav.e to hear evidence in order 
to remove it? 
· Mr. Moore: I have no reason to remove it without learn-
ing something about it. . 
. By the Court: I guess you better stand aside. 
This is an action brought by the Forest Hills Development 
Corporation vs. City of Danville to recover damages for the 
value· of alleged improvements made by them before annexa-
tion to the City of _Danville. Do yqu know anything about 
the case, either of you. (Speaking to Mr. Adams and Mr. 
~~~) . 
_ Mr. Adams: Nothing except what I have read in the pa-
pers. · 
By the Court: :po you know Y . 
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Mr. Fuller: Nothing except wha.t I have read in the papers. 
By the Court: Do you know of any reason why you can't 
give the parties a fair and impartial trial, according to the 
.law and evidence Y 
Mr. :B"'uller: No, sir. 
By the ·Court: Are you employed· by or interested. in the 
lt,orest Hills Development Corporation Y 
Mr. Fuller: No. 
By the Court: Are you employed by or inter-
page 60 } ested in the City of Danville except as a citizen and 
taxpayer? 
-· Mr. Fuller: No. . . 
By the Court: From what you have read in the newspa-
pers, have you formed any opinion as to the merits of the 
suit? . · . 
... Mr. Fuller: No," sir. I haven't read anything related to 
this suit at all. I have been away from the City most all 
Summer and just gotten back recently. 
By the Court: Well, hav.e you any opi~ion as to the merits 
o.f the controversy Y . · 
Mr. Fuller: No, sir. ..· 
~· ·By the Court: Would you gentlemen, by reason of the fact 
that you are citizens, resident citizens and taxpayers of the 
City of Danville, feel that you are interested in this suit to 
such an extent that you could have any bias or prejudice in 
your mind in considering the case? 
Mr. Fuller: No, sir. . 
Mr. Ada1n8: 
By the Court: You feel that you could go in the Jury box 
and try this ca·se, according to the law and evidence Y 
1\t[r. Fuller: Yes, sir. 
Mr. Ada1ns: 
By the Court : Any other questions Y 
Mr. Talbott: No, sir. 
page 61 ~ Mr. Aiken: We don't want to ask any. 
pages 62 to 68 omitted. 
page 69 ~ · The witness, 
. J. 0. BOATWRIGHT, 
being first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Meade: 
Q.: You are Mr. J. 0. Boatwright, of Danville Y 
A. Yes. 
1 •; 
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Q. Mr. Boatwright, are you Secretary of the Forest Hills 
Development Corporation Y 
:. A. Yes. . 
Q. Is this a Virginia Corporation Y 
A. Yes. . 
. Q. l hand you herewith .a certified copy of the charter of 
the Forest Hills Development Corporation and ask you to 
read it. State if it is a copy of this charter and, if so, please 
file it as -Boatwright Exhibit #1. 
A. I can't certify it; I don't know whether this is a co.py 
or not. 
Q. Is the Clerk's certificate at the bottom Y Mr. Otis Brad-
ley, the Clerk 7 
page 70 ~ (To Counsel for Defendant) Do you have. any 
, . objection to my :filing it by him rather than Mr. 
Bradley? · 
Mr. Aiken: No. No objection. 
Q. Just answer if it is a certified ~opy and file it here-
with as Exhibit Boatwright # 1. .. 
A. It purports to be a certified copy of the charter of the 
Forest Hills Development Corporation, certified by Otis 
Bradley, · Clerk. 
. Q. And you file it as Exhibit Boatwright # 1 Y 
A. Yes. ~ Q. Mr. Boatwright, have you your books with yon to ·sho~ 
the cost of the land purchased ·by Forest Hills in 1925 Y .. 
A. Yes, sir. · · 
· Q. Will you please get your books and tell us Y 
A. Call I testify from here Y 
Mr. Benton: Yes, sir. 
I presume, Your Honor, that it will be permissible for me 
to say that my connection with this ·Company dated from about 
a little over a year after they began operations. I was called 
in as accountant to prepare their annual statements, the first 
one, ending July 31, 1926; that is, the end of their fiscal 
year. This statement was prepared under date of August 27. 
It rain from August 1, 1925, to July 31, 1926;-that is the first 
year they were in bu.siness. - · 
Q. Is that a -financial statement? 
A. Y~s, sir. 
Q. Are the books of the Corporation in your possession 7 
A. Yes, sir; have been practically since this. time. 
Q. What do your records show was the· total purchase price 
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for the land bought by the Forest Hills Development Cor-
poration iri 1925 Y . . . . 
A. As of July 31, 1926, which covers the year previous to 
.that,. the total land cost, which includes such things as ,we 
capitalize (recording deeds, examining titles, co~issions 
· paid on some sales) was $102,366.14. That include~ 
page 71 ~ no improvements at all in that year. T4at is ·the 
land and incidental expenses. . 
Q. I hand you herewith a deed from M. Koplen and wife 
to this Company, dated July 18, 1925, which shows ce~tain ter-
ritory or land conveyed to the Forest Hills DevelopmeJ;tt ·Cor-
poration, within the boundaries of its development, :for the 
sum of $28,000.00. Please examine that deed and state 
whether it is the original deed and whether the purchase 
price named ·therein was paid in full. 
A. I have it $30,000.00. I will have to refer back to my 
notes now. 
Q. As I understand it, Mr. Boatwright, these figures are 
merely approximations; no necessity to get the cent correct. 
A. This statement of. mind, · without going to my notes, 
this is an official statement I made for them and submitted 
to the Company; this is the -original signed by me at the time; 
·that was-I have got it $30,000.00; where the $2,000.00 comes 
in there, I am not positive, unless going back to my records; 
I think that is probably some commissions paid. · · 
Mr. Aiken: Object. I think the deed is the best evidence. 
I only have it credited with $28,000.00 but this is something 
in addition which my records will show. 
. Q. Have you a list of the persons from whom Fore·st Hills 
bought the other property and the respective purchase prices · 
·paid? 
A. Yes, sir. 
Q. Please give them to me. 
A. YQu want me to answer, to go back to the copy and tell 
you how the $2,000.00 got there Y 
Q. Nos, sir, you needn't bother about it. 
A. The next piece of property is Lydia Jackson; cost, $12,-
000.00; commissions paid, $410.00; survey-
Q. I don't want that; I only want the purchase price for 
the laud. 
A. $12,000.00, I have. 
page 72 ~ Mr. Aiken: Is this $28,000.00 a part of the 
$102,000.00 or not? 
1\fr. Meade: Yes. I am trying to make it up. It is in 
groups. . They didn't buy it in one lot. 
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- Q. Tell the jury ~here the Lydia Jackson -p~op~rty wa~, 
or do you _know! · 
· A. My JJ~ollection ·is it was a house on that property: I 
·wa~ ~ot· Secretary at that time and a house was there that 
;they t()re down to make a street; on West .Main Street, I 
think. 
· Q. ·They tore down a house and used the land to open up 
a. str_eet, is that your understanding? 
A. Yes; that is·my understanding. 
· · Q. What is the next item you have in the way of purchase 
·priceY · 
· A. Danville Water Power Company. 
( Q. How much did you pay them? . · 
A. $25,000.00. 
Q. N<;>w, giv:e us the next item. 
l.· ... ,'. 
· ··A. Waddill-Hoiland Company, $35,000.00. 
Q. And the next 7 _ . 
Mr. Benton: Mr. Boatwright, did you pay these amounts? 
, · A~ They were paid, yes, sir. 
Q. You paid them Y 
A. As I told you, in this $30,000.00, there were some com-
missions or profits_ paid- -
; · . Q. You misunderstand me. Did you pay tho~e 
page 73 ~ yourself f - · · · · · 
A. Not personally. I wrote the books up, though, 
.from the time they began. The records will show they were 
paid. All of this writing is mine, taken from their records, 
checks and all. . . . . . . . I . ,' 
Mr. Meade : If there is any question about whether they · 
were actually paid, I can introduce the deeds and also .th~ 
cancelled checks. I was trying to save time. . 
By the ·Court: In tbe way of keeping the record straight. 
I would be glad if you would do it. 
Mr. Meade: That is what I was trying to do. _ 
Mr. Benton: I ~ave no objection to him doing it that way; 
I just wanted. to be clear in my head. . · 
A. Personally, I paid out nothing for this Company until, 
·I think, January, 1932, when I was made Secretary-Treasurer, 
when Mr. Temple resigned, but I ha:ve written up the books 
and records every year since they began opera-
page 74 ~ tion.. _ . _. . . _ . 
· · · Q. What do your records show was the total 
purchase price fot: the acreage and the Jackson lot purchased 
.i:n the section 'known as '' Fore.st. Hills'' 7 . . 
A. In excess of these incidental expenses Y · 
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-~ Q. Leaving out the incidental expenses. 
A. The amount for recording deeds and .title, which we 
capitalized- . 
· Q. Leave that out. 
A. $102,000.00. . 
_ Q.- Your books show that amount actually paid for the land 
which they developed out in the F9rest Hills section Y 
- A. ·Yes, sir, not aU in cash; however, virtually cash. : 
· Q. I hand you a deed from the Danville Water Company 
under date of July 8, 1925, to the Forest IIills Development 
Co.rporation, conveying certain property between West Main 
Street and Danville and Dan River; is that a part of that 
propertyf · 
A. I think so. 
Q. Developed by the ~Company? 
·- A. I think so. . 
- Q. Please file that deed and the deed from M. Koplen and 
wife, as Exhibits Boatwright 2 and 3. 
. I hand you herewith deed from Lydia Jackson .to Forest 
Hills Corporation, dated July 18, 1925. Please state whether 
that conveys the property mentioned by you as fronting on 
West Main Street arid which was used for street entrance. 
· A. My understanding· is that is it . 
. Q. Please file this deed as Exhibit Boatwrjght 4. 
I hand you herewith deed from Ben Temple, J. Bryant 
Heard and wife to For~st Hills Development Corporation, 
dated July 27, 1925. Please identify that ·de.ed as having con-
veyed a part of the property which was later developed by 
the Corporation, and file it as Exhibit Boatwright 5. 
. A. Yes, sir, I think . that is . 
. page 75 ~ Mr. Benton: I don't wish to hold the proceed-
ings up any but I believe Mr .. Boatwrig·ht is testify-
ing to records he didn't make, and from the manner in which 
he is testifying, I can't· tell whether he is saying this is a part 
of the property or not. It seems to me that the person who 
handled those transactions ought to testify. He says, ''That 
is my under·standing''. That clearly denotes he is testifying 
from hearsay. · · . 
· By the Court: That is absolutely true. · 
Mr. B·oatwright: I can't identify property because I don't 
know where the lines are. . 
By the Court: Unless it is admitted that those deeds con-
veyed the property taken in the annexation from. Forest Hills 
Corporation, the objection will have to be sustained. 
· Mr; Talbott: We didn't thin;k there would be any question 
about it, but if there is any question---: . · · · :·: 
. ~fr. ~en ton: Mr. Boatwright seems to have plent'y' of 
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question. He says that ''That is my understand-
page 76 ~ ing". He doesn't testify that. . 
Mr. Boatwright: I can say this: I examin_ed 
those deeds; they were in my possession when I first.made an 
audit for the Company. 
By the Court: I suggest that you get together and. see 
if those deeds conveyed the property to Forest Hills Cor-
porati9n, if you can't agree what property was taken in by 
the City of Danville, to save that much time; it doesn't affe~t 
the merits of the controversy at all. Of course, you Will 
have to prove they had the land; tha.t is the very basis of it 
all. That is a matter that can be prov:en, I take it. If you 
gentlemen can agree on it, it will sav:e that much time and 
wouldn't jeopardize the case. 
Q. Mr. Boatwright, these deeds you have just filed as Ex-
hibits were placed in your hands as Secretary of the Com-
pany, purporting to be conveyances by which the Forest Hills 
Development ~corporation acquired the land which they de-
veloped; is that correct Y 
A. Yes, sir. 
Q. But you didn't actually receive the deeds when they 
were executed f You didn't pay the purchase price f You 
only find the deeds with the records of Forest Hills Develop-
ment Corporation 2 
A. That is all. 
Q. Can you show us from the books of the Company the 
total cost of the improvements made in the Forest Hills De-
velopment, including streets, sidewalks, curb, gutter, water 
mains, gas mains, sewer n1ains, fire hydrants, electric equip-
ment and lines T ' 
page 77 ~ - A. Yes, sir. 
Q. Please give us the total amount of these? 
A. I will have to get the total together. You want it by 
years 1 I will have to give it to you by years. 
Q. Don't make any difference. I just want the total amount 
as shown by the books of the corporation. _ 
A. Each year, the total improven1ents as paid out were 
carried into the Real Estate Account as improvements were 
made. My financial statements that I have prepared. On 
the books of the Company, there was carried what is called 
an ''Improvement Account'' and this account a.t the end of 
each fiscal year, July 31, the· total amount of improvements 
paid for during that year, in some cases accrued and carried 
into the Accounts Payable, were charged to the Real Estate 
Account each year, I have got the statements here, I think, if 
yon 'vill give me time I will give it to you by years. I thiilk 
that was carried into it. In 1925,-1926, total cost of .all im-
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provements was $154,024.47; in 1926 and 1927, $2,832.52.; in 
1927 and 1928, $46,780.38; in 1928 and 192.9, $76,830.2~. .l 
think that is all the improvements. In 1929 aud 1'930, 
$2,701.52; in 1930 and 1931, it was $145.32. 
_ Q. It appears, in adding these figures given by years, we 
l1ave a -total of $283,314.47. Will you verify that addition! 
. A. That is right, $283,314.47. -
Q. You say ou have made the disbursements for the For-
est Hills Company since about one year following the pu,r-
chasing of the property in 1925 Y 
A. No, sir. 
Q. How long have you been in charge of the actual disburse-
ments of this Company Y 
A. I was authorized to sign checks, in the absence of Mr. 
Temple, some time, I think, the latter part__:_wait a minute, 
I will give you the exact date on that: at a meeting of the 
· · Directors of Forest Hills, of April 7, 1931, reso· 
page 78 ~ lution was passed that I should have charge of all 
. the books, correspondence, and that Mr. Ben 
Teinple, who had resigned,· turn over all records to me. · 
Q. I understood you to say you had been connected with 
the Company as S'ecretary since about one year following its 
incorporation Y 
A. No, sir, you are mistaken. I said about 1932, the 6th 
of January, I was elected Secretary.Treasurer. Prior to that 
time, I had no connection except I was employed as Aooount;.. · 
ant to make their annual statements. 
Q. Do their books show that v:arious items of expense, re-
pair and maintenance, if any, they made during the time 
foll~wing their development up to January 1, 1933 7 
A. Yes, sir. 
Q. Have you made up a· statement from the books showing 
these repairs and cost of maintenance? 
A. I have made up a memor~ndum statement, just put 
down the dates, amounts and receipts. . · 
Q. Do ·your books show who made repairs to the streets, 
sidewalks, etc., and improvements under the streets, from the 
time of the development of this property up to January 1, 
1.933? . 
A. Yes, sir. 
Q. Who paid for these? 
A. Forest Hills Development Corporation. 
Q. Have you got a statement you can show the Jury, what 
kind of repairs were made over this period of time' 
A. Yes, I have a n1emorandum statement. · 
Q. Will you read it off to ·the Jury? 
. A. The first item I have a memorandlim of is August 23, 
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19'28; and it was paid to Danville Lumber Company for eight 
posts for · &igns, $13.60. · · 
Mr. Benton=-·· Just a minute, please. If the Court please, 
· . ·. we desire to object to that evidence. We don't 
page 79 ~ see where that is a part of the damages sought. 
Mr. Meade: We are not asking for that particu-
lar iteni, asking for only the items of repair to the ~treet 
and .improvements under the street, to show that from the 
time of the inception of this development until f anuary 1, 
1933, the repairs and maintenance was done ~nd paid for by 
the·~For'e.st. IIills Development ·Corporation, showing their 
control, maintenance and supervision of the st!eets, the ·wide-· 
walks and improvements under the streets up to the time of 
annexation. 
· 1\tir. Benton: Are the side,valks and streets in issue here 
except as to ownership? . · 
· By the ·court: Not making claim for damages to the side-
walks? · 
··Mr. Meade: No, sir, but improvements under the street 
are necessary; if we control the streets arid sidewalks, why" 
we have got access to improvements under the street. :· We 
niade repairs to those· improvements. . 
· By the Court : What improvements under the street are 
you talking about? . 
Mr. Meade: Gas, water, sewer mains, connec-
page 80 ~ tions, fire hydrants, sewer systems. 
Mr. Benton: No objection to that but ~e do 
object to evidence looking to the building of streets and re-
pair of streets. · · 
By the Court: The Jury will be instructed not to take that 
into consideration in allowing damage. . 
· Mr. Talbott: Oour purpose is to show control; .don't want 
the items of signs. 
Mr.· Meade: Just want the items to c.over actual repairs 
and maintenance of streets, improvements under the streets, 
and the se:wer, gas and water systems. : . 
Mr. Benton: If Your Honor please, we des~re to make 
objection to any evidence looking to the builc].ing of streets 
or the upkeep of streets, and have the Court rule on it. 
By the Court: · The Court has already ruled it out; you 
may ·be allowed to proceed hut the .Jury are instructed _nQt. 
to allow anything for damages for building the streets and 
sidewalks. . 
page 81 } .A:. I might explain everyone of these items have 
been charged to Expenses, not to the Capital Ac-
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count of improvements. It is for the maintenance and extra 
expenses the Company went to after the improvements had 
been made. As I stated, cleaning streets, putting up signs, 
:various things of that kind. 
Q. Can you read that statement to the Jury and file it as 
Exhibit in this suit Y 
A. I haven't added it up. 
Q. Don't need to add it up at this time. 
A. I have got the receipts here, except one. 
Q. Read· the items and then file it as Exhibit Boatwright 6. 
(Reads Exhibit Boatwright #6.) 
Mr. Benton: Mr. Boatwright, that item of Farley Plumbing 
Company; does it show what ·it was for 1 
J\IIr. Boatwright: I think so. I have got the receipt here; 
want me to put it in there¥ 
:1\Ir. Benton: I just wanted to know. 
Mr. Boatwright: Want.me to write it in there¥ Changing 
sewer line, Carrington job, $35.00, and changing sewer line, 
W. H. Carter job. The Company gave Laramore a $30,000.00 
note for wha.t they owed him; the balance of the note was 
charged to the . ''Improvements'' Account. 
(Mr. Boatwright continued reading Exhibit #6, and when 
he came to the item of $518.75, Schoolfield, the following ques-
tion was asked :) 
Mr. Aiken: How much f 
. Mr. Boatwright: $518.75. 
page 82 ~ Mr. Aiken: What was that for? 
Mr. Boatwright: Building electric conduit, J. 
H. S'choolfield. I don't know what that was for. 
· Mr. Aiken: That is all~ sir. 
Q. Do your books show an item for the repair or const~uc­
tion of the new main or on the sewer line in the lower part 
of that section in the street near 1\fr. Hazelwood's 7 Any 
charge added for that not on the construction 1 
A. Not unless it is in some of these City bills. Here is a 
$264.00 bill I don't lmow what the thing is for. 
Q. Can't you point out from the specifications the item for 
r_epairing manhole 1 
A. No; it must be in Improvements Account, 1\fr. Meade. 
That was a charge probably to the Improvement Aooount, if 
they built a manhole in there. 
Q~ Do the books show that up to January 1, 1933, the For-
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est Hills Development Corporation paid the City of Danville 
for water for the fire plugs T 
· A. Yes, sir. 
Q. Paid them by the month f 
A. My recollection is that, yes, sir. , 
Q. Does it show that the Forest Hills Development Cor-
poration paid for the electric lighting of the street lights and 
lamps? · . . 
A. Yes, sir, and the upkeep. . 
. Q. Since January 1, 1933, has the City sent the Forest Hills 
Development .Corporation a bill for electricity for lighting 
the street lamps or for the water for the fire plugs? 
A. No, sir, they prorated the bill through December 31. 
Bills payable monthly, about the middle of the month some 
time, and they pr-rated them for the remainder of the time 
· to January 1, 1933. . · ' 
page 83 ~ Q. Since that date, you have recei:ved no bills 
for any service 1 
A.. None except the two homes that Forest Hills own. You 
want me to file this f 
A. Yes, sir. 
CROSS EXA11INATION. 
By Mr. Aiken: 
Q. :h-fr. Boatwright, how much did the Forest Hills Com-
pany pay the City a month for the fire, the water for fire 
o plugs? 
A. Mr. Aiken, I could give you that-I can't give· you that 
without my file of receipts. I can g·ive you the total amount 
paid the City each year for things pertaining to water, gas 
and lights. 
Q. Suppose you do that then. 
A. All of these figures I will g·iv:e you now will run for 
the fiscal years, beginning August 1 and ending July 31. 
Q. That is all right. · 
A. For the year ending July 31, 1928, they paid the City 
$443.74. 
Q. That is for waterY 
A. That is water, lights and all the City charges them for 
that water, lights, fire protection, street lig·hting, and I don't 
know whether they charged anything else or not. 
Q. Are items like that listed in this account, Boatwright 
Exhibit #6, hereY . 
A. No, sir, none of this; this is entirely separate. Those 
accounts were listed as repairs or incidental expenses. 
Q. Let me see if I understand correctly. This list of things, 
Boatwright Exhibit #6, and also the items you are telling us 
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. about now for water and electricity, are expenses truit the 
Forest Hills Company put out. Is that rig~t Y · · . . . 
A. Yes, sir. · . . 
Q. Didn't get it back from anybody; couldn't charge it back 
to anybodyT .· 
. . A. ·What we call extraneous expenses. 
'·page 84 ·} Q. Money you were just out of pocket for? .. 
A. Just out of pocket for. In other words, water 
and light, I would explain ·as operating expense. . 
Q. Since annexation, you doli. 't have to put that mqney out, 
do youY 
A. ~o, sir. . . 
Q. You are the Chief Financial officer of the Company? 
A. Secretary-Treasurer. . 
1Q. You don't claim that you have been damaged by being 
saved having to pay that, do you? Your Company hasn't lost 
anything financially by not having to pay this expense T 
A. ~aturally, haven't lost anything by not paying an ex-
pense. · · · 
Q. You are saving money by it! 
A. Yes, sir, saving that . expense. 
Q. Then, you don't have to spend anything now to upkeep 
your gas main? 
A. No, sir. 
Q. Water main, sewer main, street lights! 
A. ~o, sir. . _ 
Q. All that is an expense you had that was outgo to you 
l)efore annexation and since annexation you don't have itT 
A. ~o, sir. 
. Q. I believe you say that the h>tal capital investment in 
the way of real estate and permanent fixtures in the ground 
is around $283,000.007 
A. Yes, sir. . 
Q. Does that include any houses which were constructed 
for sale! 
A. No, sir, houses are. listed separately. . 
Q. How many lots have been sold out here, Mr. Boatwright? 
A. You want to get out of this water and gas T .. I thought 
you wanted me to give you this every year. 
Q. Suppose we do that, then. I am much obliged to you. 
You gave it to me for 1928, I believe. 
page 85 } A. $443.74. Water and lights,. $992.73 ending 
1929; · ending 1930, $1,389.85; ending 1931, 
-$1,438.21 ; ending 1932, $1,423.82. · 
Q. That was the last year you have? 
A. ~o, sir, this year we had from August 1 to December 
31, 1932; that is six months or, rather, five months, isn't it? 
$722.13. 
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Q. So, then, in the latter years it was running a little over 
$1,400.00 a year Y 
A. Yes, sir. 
Q. That was for street lightsf 
Ai Water bills. 
Q. T-liey were not water bills to the residents of Forest 
Hills .. ? 
·. A. No, sir. · . . 
Q. What the Company was paying, itself, for fire hydrants f 
. A. No, sir, but it did include a few minor, immaterial items 
of glass bulbs and things in renewal of service that the City 
charged for . 
. Q. And it was running a little oyer $1,400 a yearf 
A. Yes, sir; those are actual figures. 
Q. And that expense has been stopped and sav~d to you 
.by annexation_? 
A. Yes, sir. 
Q. Go back to those records. Do you remember how many 
building lots there 'vere in this entire development 7 
A. I think I have got the figure, sir. There were 109 in 
the first section and 196 in the second section, of varying 
frontage; some fronted in the first section, I would roughly 
average, just looking over the map and not making a figure 
on it, about 70' front; some of them run as high as 120'. 
Q. 305 lots altogether? 
A. Yes, sir, and some undeveloped and unmapped or, 
rather, around the edges, of no especial value. 
. Q. At the time this development was completed, were prices 
put on each of those lots! 
A. I presume so. I don't know. J\Ir. Temple had the sale 
of them entirely. 
Q. Do yon have any records in your custody showing what 
those prices were f 
page 86 ~ A. I can show yon what the ones sold for. 
Q. How many have been sold¥ 
A. In the first section, 67; second section, 24; second sec-
tion· lots only 25' lots. 
Q. Can yon tell us what the total sales price of those lots 
wereY 
Mr. Talbott: At this point, if Your Honor please, we wis~r 
to object to. the introduction of evidence in regard to sales 
price of lots sold by the Forest. Hills Development Corpora-
_tion· on the ground that that can have no bearing on the issue 
:in this suit. Might add tha.t the g-rounds of defense involving 
·that were stricken out by Your I-Ionor on our motion before 
trial commenced. 
Mr. Aike.n: If Your Honor please, I think it has a very 
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important bearing on it. I didn't understand the ruling of 
the Court to be to strike ·out that evidence. The notice goes 
into it, as a matter of fact. The notice makes allegation as 
to how many lots have been sold, how many they have un-
sold. 
Mr. Talbott: We wouldn't object to your proving that. 
Mr. Aiken: You don't object to that1 
Mr. Meade: Object to what is alleged in paragraph #4 
of the grounds of defense, your introducing any evidence tend-
ing to prove anything along that line. 
Mr. Aiken : The Court ruled that would not pre-
page 87 r elude me from i:r)troducing it. 
By the Court: I said, if th~ evidence was proper 
to b~ considered. I did say you would not be precluded by 
reason of striking out the grounds of defense. I will hear 
you on whether or not it is proper. 
¥r. Aiken: I would like to explain to Your Honor this 
feature of it. These gentlemen have already gone into the 
evid~nce. 
(Jury retired.) 
(Mr. Aiken, continuing:) If Your Honor please, the plain-
tiff has already developed its evidence as to the total cost 
· of the development. We think that if they do that, it is en-
tirely proper to show the other side of the balance sheet and 
see what assets they got out there for the money they put 
into it. It is, frankly, the contention of the defendant in 
this case that we are entitled to show that this Company has 
added in the price of all these improvements the cost of l:ill 
of these improvements to the price of lots and gotten out 
of it that way. Our authority for that is both the Ohio case 
and the North Carolina case. Your II on or said something 
this morning about thinking the North Carolina case was 
probably the better doctrine. However that may be, the Ohio 
case upholds that doctrine and so does the North Carolina 
case. I don't see any difference between the North Carolina 
· and the Ohio case except the North Carolina case 
page 88 ~ .submits questions of law to the Jury and the Ohio 
case settles. them by the Court, but the matter of 
whether the cost of these improvements had been added into 
the price of the lots and in that way sold beneficially to the 
home owriers, that evidence was admitted in the North Caro:-
lina case arid the Court propounded an issue to the Jury based 
on it · 
We submit it is entirely pertinent. I believe the careful 
reading of the North Carolina case there-and we have a 
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complete record on the North Carolina case-will show that 
evidence was admitted before the Jury in North Carolina and 
the Jury was propounded an issue to answer it; that is the 
'vay we are trying to do. 
By the Court: The only issue I see submitted, that ease· 
ment, is a different proposition. 
Mr. Aiken: That is one question. If so, was the plaintiff 
the owner of the water line at the time of the controversy. 
Our contention is when they sold these lots with the cost of 
improvements added in, that raises the question of whether 
the Company still owns them or whether the home owners 
own them. 
By the Court: Objection sustained. I don't know whether 
the Judge was right in the North Carolina or the Ohio case 
but I don't think both can be right. The thing to do is to 
take exception and let. the Court of Appeals decide. 
Mr. Aiken: I would like mightily to get it 
page 89 ~ settled here without going to the Court of Ap· 
peals. Would it be asking too much to ask the 
Court. to read the record in the North Carolina case 1 It is 
very important. We have got it here for the convenience 
of the Court and· unless I am all mixed up on the way I read 
that case, this evidence certainly went to the Jury in the 
North Carolina case. 
By the Court: It may have gone to the Jury, but under 
the law promulgated in the North Carolina case, the very 
thing you are contending for was not submitted to the Jury. 
'·1\ir. Aiken: It was submitted to the Jury and the Jury 
answered it. 
· ·Mr. Meade: 1\fr. Aiken, are you getting at that the Forest 
Hills Development Corporation don't own that property, 
didn't own that property prior to annexation' 
Mr. Aiken·: I am contending they had no valuable inter-
est in it; that that had been permanently assigned to the lot 
owners out there. 
1vfr. Meade: If Your Honor please, I can point you out one 
section of the Code clarifying one thing. Mr. Aiken filed 
grounds of defense; he has not denied that we owned the 
property prior to annexation; nowhere in the grounds of 
defense does he say we did not o'vn the mains prior to J anu-
ary 1, 1933 ; now, we allege we owned them prior to 
page 90 ~ that time and the City took them over and now 
has them in their control and ownership. Mr. 
Aiken did not file an affidavit in accordance with Section 
6126 of the Code, which provides as follows, and we say he 
cannot not now set up the defense that we did not own the 
property prior to January, 1933: 
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"Where a bill, declaration, or other pleading alleges that 
any person or corporation, at a stated time, owned, operated, 
or con:trolled any property or instrumentality, no proof of · 
the fact alleged shall be required unless an affidavit be fUed 
with the ple~ding putting it in issue, denying specifica11:y 
and with particularity that such property or instrumentality 
was, at the tim~ alleged, so owned, operated, or ~ntrol~ed." 
We alleged that ownership prior to January, 1933. They 
did not deny it; did not file an affidavit, and they come now 
.and raise the question that we did not own the equipment prior 
to annexation. · 
}\t[r. Aiken: We do not care to do that by doesn't it go to 
. the total question of value 1 
Mr. Meade: No, sir, when you eliminate your question 
of ownership, what you are trying to do is show how Forest 
Hills put the value on those lots. And that is immaterial. I 
don't care how they arrived at the value. The question of 
ownership -is out of it because you haven't complied with the 
statute, haven't filed the affidavit. We say you can't go into 
it. . 
lVIr. Aiken: We ~laim the Citv don ''t own it and never 
has. ·· 
Mr. Meade: We claim under this section, not 
page 91 ~ having filed an affidavit, and filing- grounds of de-
fense, you can't go into it. 
1\fr . .A.iken: I think you owned the bare legal title but th~e 
cquitable-
lVIr. lVIeade: You say you want to prove we conveyed our 
ownership. 
-IYir. Aiken: I said assigned your valuable interest in it. 
By the Court: It appears to the Court that the only way 
to value the property which the City took over-assuming 
they did take it over--:-seems that the question is did the City 
take over the property or any part thereof, and, secondly, the 
valuation of said property. Yon, gentlemen, may proceed 
'vith the· case. That motion will be sustained for the present 
but I will go into it and if I have any reason to change what 
appears to me to be the correct construction of this North 
Carolina case, I won't hesitate to do so. 
Mr. Aiken: All right, sir, we reserve our exception then 
until we have got the Court's ruling on that. · 
By the Court: Yes, sir. 
(Jury returned.) 
(Examination of l\1r. Boatwright by Mr. Aiken, continued:) 
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. · · - ·. Q. Mr. Boatwright, I believe you say that there 
page 92 ~ were 305 lots in the entire development7 
~.~ .. :A· Yes, sir, as mapped. . . · · 
.Q. And-that 67. from the first dev.elopment and 24 from the 
second 'have been sold! 
· A. Yes, sir. · · . 
· Q. Can you tell us who the officers. of the Forest Hills De-· 
velopment Corporation were? . 
- A. Yes, sir. A. B. Carrington, Preside_nt. 
· Q. Is that A. B. Carrington, Sr. T . 
· A .. Sr .. J. B. Heard, Vice President; J. 0 .. Boatwright, Sec-
retary-Treasurer. . 
!. Q. Who ,ar.e the Directors! 
..&. All the stockholders. 
· · Q. Who are they1 
A. Want me to name them Y Q.. Yes·, sir. · · . 
A. A. B. Carrington, Sr.; H. L. Boatwright, L. Herman; 
.J. B. Heard; Milton Herman, L. B. Conway, Jr.; A.. B. Car-
rington, Jr; John J. Boatwrig·ht; Ben Te1nple; J. 0. Boat-. 
wright. . 
· Q. Those gentlemen are the Directors f 
A. Yes, sir; all stockholders. made Directors. 
The witness, 
. T. C. LARAMORE, 
. being first duly sworn, testified as follows: 
PIRECT EXAMINATION. 
By Mr. ]Jieade : . 
Q. You are Mr .. T. C. Laramore! 
A. Yes. 
Q. ·What is your business f . 
· A. Paving contractor. 
Q. Had you had considerabl~ experience in paving con-
tracting prior to your coming to Danville? 
page 93 } A. Yes, sir . 
. Q. Prior to your coming to Danville, had you 
ever constructed water mains, sewer mains and gas mains f 
A. Yes, sir. . 
Q. Tell the jury where. . . 
A. ·Clinton, North Carolina, and Concord, North Carolina. 
Q. How long have you been in the contracting business! 
A. 18 years. 
Q .. How long have you been living in Danville! 
A. 13 years. · 
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. Q. In 1925, did you enter into a contract with the Forest 
Hills Development Corporation for the building and con-
struction of streets, sidewalks, gutters, curbings, sewer mains, 
gas mains and water mains, in a development just outside 
of Danville, at that time called Forest Hills Y 
. :A. Yes, sir. 
Q. Will you look at· this contract which I hand you and 
state whether that is the contract existing at that time be-
tween you and the City and under which you made those 
certain improvements in ].,orest Hills from the section known 
as the first section; is that the contract which existed between 
you and the Forest Hills Development Corporation T 
A. ·Yes, sir. 
. Q. I will ask you to file this contract as Exhibit Laramore 
#1 . 
. . Mr. Aiken: I would like to see it before he introduces it. 
Mr. Benton: ~ir. Meade, I understood you to say something 
, · about a contract between 1\ir. Laramore and the 
page 94 ~ City. · 
· Mr. Meade: I 'didn't mean the City. I meant 
Mr. Laramore and Forest Hills. I beg your pardon, if I 
said the City. 
J\ir. Aiken: Don't seem to be any prices in her·e. 
Mr. Meade: As soon as I prove that, I am going to prove 
the specifications part of the contract; was going to follow 
right with the specifications. . . · 
Mr. Aiken: We want to object, if Your Honor please, to 
introduction of the contract and specifications. 
. By the Court: On what ground are you offering to in-
troduce that, Arir. Meade? 
Mr. Meade: You want me to state it before the ,Jury 
thereY 
By the Court: Take the Jury out, then. 
( eTury retired.) 
Mr. Meade: I want to introduce these contracts and speci-
fications for two reasons. One is, to show the quality and 
value· of the improvements placed in Forest Hills; to show 
the quality and type of construction met with the City re-
quirements, which has a direct bearing on the amount of dam-
ages to which we are entitled, to prove the quality 
page 95 ~ of the materials and the quality of the workman-
ship and the fact that they met all the City's r~ 
quirements. The second reason is that ·in our notice of mo-
tion we allege not only that there has been a taking of our 
property and appropriation of our property, in violation of 
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the Ynited States and Virginia Constitutions, but also alleged 
as follows: 
''And the Citv of Danville has taken over said sewer mains, 
gas and water inains, valves, connections, sewer pipes, inci-
dental equipment, fire hydrants and street lighting equip-
ment, has merged them into its municipal sewerage system · 
and municipal water, gas and electric system, and by its con-
tinued use of them, has created an implied agreement on its 
part to pay to the undersigned the fair value of such proper.; 
ties.'' 
Going to prove further, as I introduce these, that the City 
:mngineer and Director of Public Utilities were in close touch 
with the construction of this work, supervising· it, and Mr. 
Laramore actually worked City employees, tending· to sl1ow 
an implied contract on the part of the City to pay for them 
when they did take it over. 
By the ·Court: I haven't read the contract. That is for 
the improvements you are asking for? 
_ Mr. Meade: These ·specifications and contract include all 
improvements but in these improvements are covered what 
we are suing for. 
page 96 ~ Mr. Aiken: We do not object to evidence of the· 
quality and type of construction but we do nqt 
think that the cost of it in 1926 is material on a question of 
its present .value. After all of the economic changes that the 
country has been through since 1926, I think it would be 
wholly misleading· to the Jury to tell them the cost of any-
thing in 1926 as any evidence of its fair market value today. 
I think that oug·ht to be held down to evidence of its fair 
market value today. Your Honor might just think about the 
price of anything based on 1926, and it ~ould be no indication 
of what in the world it is selling for now or what it is worth. 
'l,ake United States Stell stock or General ~rotors stock. If 
somebody told you what it sold for in 1926, in trying to fig-
ure out what it is worth today, that wouldn't mean a~ything 
now. The same way with real estate conditions and all kinds 
Qf construction equipment. 
We object for. that reason, that what is cost is not evidence 
of its fair market value now. 
By the Court: Objection goes mo~e to the weight than 
the admissibility. It may be by cross examination you can 
easily develop what it costs. Objection overnded, and let it 
go to the Jury for what it is worth. 
(Jury returned.) 
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(Examination of Mr. Laramore by Mr. Meade, conti~ued:) 
Q. Mr. Laramore, will yon please file this e9ntract as .. Ex-
llibit Laramore #1. 
page 97 } Mr. Benton: Now, that is the contract between 
he and the Forest Hills Corporation, and not the 
City of Danville Y . 
1\fr. Meade: That is right; and he has identified the con-
tract as existing· between himself and the Forest Hills De-
velopment Corporation. 
Q. In that contract, certain specifications are referred to. 
Will you please look at said specifications and ·see if they are 
the specifications which were a part of that contract and 
under which you actually constructed the improvements in 
the first section of Forest Hills in 1925 or 1926. 
A. Yes, sir, this seems to be the specifications I worked 
·11nder. 
Q; We file these specifications as Exhibit Laramore #2. 
N o1v, I hand you herewith contract and specifications which 
purport to be contract existing between you and the Forest 
Hills Development Corporation entered into on March 20, 
1928, covering construction work of streets, sidewalks, curb-
ing-s, gutters, gas mains, sewer mains, water mains etc. in 
the second section of Forest Hills development, at that time 
just outside the corporate limits. Please identify that con-
tract and specifications and file same as Exhibit Lara-
more #3. 
A. All right, sir. 
Q. You identify· that as the contract existing between yon 
and the Forest Hills Development Corporation t · 
· A. Yes, sir. 
Q. Did these contracts and specifications require you to 
~onstruct this work in Forest Hills in such ways as to meet 
the requirements of the City of Danville as to similar types 
of work? 
A. Yes. 
Q. In performing your contract with the Forest Hills De-
velopment Corporation, did yon comply strictly with the terms 
of the contract and the specifications? 
A. Yes, sir. 
Q. Has there -been any complaint made to you on acconrit 
of the type of construction work done by you in the Forest 
Ifills Development Company; any complaint been made by 
.. - anybody f · 
'page 98 } .A. No, sir. 
Q. 1\fr. Laramore, taking the first section of For-
:12 · .·_.Supreme Court of Appeals of Virginia. 
·est Hills :first~ please tell the Jury who ·was the Consuhing 
Engineer on that job. 
· A. A. G. Pritchett. 
Q. Did the ·City Engineer, or his subordinates, supervise 
the work done by you or inspect the work done by you in 
.the. first section of Forest Hills! 
· A~ 'T_hey had a lllan look over the water and gas plants 
and I took all my orders from Mr. Pritchett. The City men 
-did come out occasionally and inspect-I was making taps 
-to the main, laying water mains, gas mains. I would lay 
1.,000 or 1,500 feet, leave it open and they would come ou.t 
and inspect it. . 
. · Q. Who did most of that inspection 1 
A. Mr. Dickerson, or men out of his office~ 
Q. What is Mr. Dickerson's connection with the Cityf 
· ·A. I think he is Superintendent of the 'Vater and Gas 
Department-Construction. · 
·· Q. Who did. you· employ to do the actual laying of the gas 
and water mains in the first section? 
.' A. I had some men working for Mr. Dickerson and I had 
some of my men. 
· Q. Did I· understand you to say that before your water 
mains, gas mains and the connections in the first section 'vere 
covered up, that Mr. Dickerson, or somebody from his office, 
came out and inspected them and saw that they were in the 
proper shape? . 
A. Yes, sir, the biggest per cent. 
Q. Who was the Consulting Engineer. in the con~truction 
on the construction work in the second section of Forest 
Hills done throughout 1928? 
A. w. G; Sours. 
Q. Did the City Engin.eer, or any one from his office, or 
Mr. Dickerson, or some one from his office, inspect the work 
done in tli.e second · section? 
· A. I saw the City Engineer; I don't recall seeing Mr. Scott 
there many times but his assistants were on this job more 
than they were on the first one. · · .. 
Q. Do you know why they we.re on these jobs Y 
page 99 ~ · A. I just don't know 'vhy they were there, only 
I imagine- · · 
!fr. Benton: Wait a m~nute, please sir. Ob':iect to your 
-'imagination. ·· · · 
· . BY. the Co~rt: . Objection sustained. 
Q. I asked him if he knows; if he <;Ion 't know, of course, 
that is correct. Has there been any complaint as to the work 
. •, . •' ' 
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done in the second section under the contract in . Forest 
Hills! 
A. Not as I know of; no, sir. 
Q. Who was the man employed. by you in the office to 
look after your estimates on these two jobs and payments 
from month to month Y . 
A. Mr .. King. 
Q. What are his initials f 
A. F. B. 
Q. He :still working with you 1 
A. Yes, sir. 
Q. Have you been fully paid for all of the construction 
work which you have done in the Forest Hills Development f 
A. Yes, sir. _ 
Q. Did . yori put all of the improvements in Forest Hills? 
Any other improvements put in by anybody else out there? 
. A. Nothing but electric equipment. I didn't have anything 
to do with the electric. 
Q. Y oil did not handle the electric 1 
A. No, sir. 
Q. You know who handled that? 
A. Mr. Brantley's office, I believe. 
page 100 ~ Q. But you put everything else out . there in 
the way of improvements in the street, under the 
street, and on the street? 
A. Yes, sir. 
Q. Will you tell the Jury over what period of time the con-
struction of the first section of Forest Hills covered? 
A. Either October or November, 1925, and completed the 
job early in the Fall in 1926. 
Q. That is, you completed all the work in the first section? 
A. First section, yes, sir.· 
Q. When did you construct the 'vork and improvements in 
what is known as the second section of Forest Hills? 
A. Began that early Spring, 1928, completed it the same 
year, late in the Fall. · · 
CROSS EX.A.MINATION. 
By Mr. Benton: . 
Q. Mr. Laramore, do you know whether the Forest Hills 
Development Corporation asked the City to look over. those 
water pipes and sewer mains and gas mains; as they were 
laid? 
A. I do not, sir. . . 
Q. You do know that just as soon ·as they were laid and 
at the time the Forest Hills Develop~ent Corporation de-
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sired it, they were connected with the City's water, gas and 
seweraget 
A. Yes, sir. 
Q. That is correct, isn't itt 
A. Yes, sir. 
The witness, 
F. B. KING, 
being first duly sworn, testified as follows: 
DIRECT EXAlVIINATION. 
page 101 ~ By Mr~ 1\{eade : 
Q. Mr. King·, your initials are F. B. KingY 
A. Yes, sir. 
· Q. You live in Danville f 
A. Yes. 
Q. Are you connected with the T. C. Laramore Paving Com-
pany¥ 
A. Yes, sir. 
Q. Is this paying company owned by Mr. Laramore Y 
· ·A. Mr. Laramore and myself, yes, sir. 
Q. Were you in charge of the office in 1925, 1926 and 1928, 
throughout the construction work done by your Company in 
the Forest Hills development? 
A. Yes, sir. 
Q. I hand you herewith a statement purporting to show 
the cost of sewer, gas, water mains, connections, equipment 
and fire hydrants in the Forest Hills development, both the 
first section and the second section. Will you check this 
statement?· How were the figures on this statement arrived 
it f Where were· they taken from? 
A. Taken from the estimates paid to us by the Forest Hills 
Company. 
Q. Will you explain to the ,Jury what you mean by those 
estimates? 
A. Well, to make up an estimate of the work done each 
month and pay for the work each month according to what 
you did, and the estimate shows the 'vork done each month; 
carry that on through until the job was wound up; and that 
shows the total. The final estimate shows the total. 
Q. As I understand it, during the construction of work 
of this type, at the end of each month the contractor makes 
up an estimate of the work he did that month T 
A. No, sir, the engineer makes up the estimate. 
Q. The consulting engineer on the job makes up the hours 
of 'vork done on the job the preceding month? 
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A. Yes, sir. . 
page 102 } Q. And the contract between the eontraetor and 
owner, a certain percentage of that work is paid 
for at that time~ 
.A. Yes, sir. . 
Q. And at the end of the job, the whole cost of the con-
struction work is :figured and then the credits allowed for 
payments on each monthly estimate, and then th~ pwner con-
tracts to the contractor for the difference; is that the way 
you work it? 
A. Yes, sir. 
Q. Have you checked ~ach estimate, both as to the con .. 
struction work in the first section and in the second section T 
A. Yes, sir. 
Q. And I understand you to say that statement which . I 
have just showed you are the items taken from those esti-
mates? 
.A. Yes, sir. 
Q. Now, the items shown on that statement, were they 
actually put in the g-round in Forest :Hills in accordance with· 
the contract between the T. C. Laramore Company and For-
est Hills Development Corporation? 
.A. Yes, sir. 
Q. In asking the foregoing questions in regard to· this 
statement I have eliminated in my questions the items per-
taining to the street lighting· equipment. Your Company had 
nothing to do with the construction of that work 7 
A. No, sir. · Q. Is that correct' 
A. Yes, sir. 
Q. Reading· from the statement which you have identified, 
I say looking to the statement which you have identified, it 
is shown that the total amount of the items as listed on the 
Btatement is $80,067.82 plus $22,110.65. In making that addi-
. tion, ·we include the cost of the street lighting 
page 103 } equipment. Will you deduct the cost of the street 
lighting equipment, which appears to be $2,746.48; 
from its total amount shown on that statement, and tell the 
Jury whether or not the T. C. Laramore -Gompany has been 
paid that amount in full for that work as shown on the state-
ment. 
A. That is it. 
Q. Now, what is the total amount, as shown by this state-
ment, of the cost in the first and second sections of Forest 
Rills of all sewer mains, water mains, gas mains, connections, 
fire hydrants, storm sewers, etc. What is the total amqunt! 
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~Ir. Aiken: Your Honor understands our same objection 
applies Y ·.>~ r' 
By the Court : Yes, sir. 
J\.Ir. Aiken: N ~te an exception. 
A. $99,431.99. 
Q. That :figure represents the contract cost of thos items 
as shown on this paper I have handed you, less the total cost 
of. street lightirig equipment Y. . 
A. Yes, sir. 
Q. Has all of that amount been paid by the Forest Hills 
Development Corporation to the T. C. Laramore Company? A: Yes, sir. · · 
Q. 1\fr. King, I will ask you to introduce this statement 
about which we have been talking, showing that the total 
cost of the gas, water and sewer mains and connections, fire 
hydrants, storm sewers etc. in the first and secqnd sections 
of the Forest Hills Development Corporation amount to $99,-
431.99. Will you .please file that as Exhibit King #1. Can 
you tell us over what period of time the const~uction work 
on the first section in Forest Hills covered? 
. A. We started in October, 1925, when we first 
page 104 ~ started work there, and we finished some time in 
· ·the summer of 1926. 
Q .. When did your work start on the second section! 
A. Started in February, 1928. · 
Q. And ·.ended when! 
A. Some time in October, I think it was; well as I remem-
ber. 
Q. 19287 
A.· In the Fall. 
· Q. So far· as you know, has any complaint been made on 
the part of anyone Y 
Mr. Benton: Object on the ground it i.s immaterial. 
Mr. Meade: In line with proof of the quality of the work, 
I asked had he heard any complaint, has there ever been 
any complaint to the Laramore ·Company on account of the 
work done out there under those street contracts. 
By the Court: Don't think it is at all material. Don't 
think it is necessary to go into it. You can prove how the 
work is done. 
Mr. Benton: Did you make up this statement? 
J\!Ir. King: No, sir, I didn't make that statement but I 
checked the statement Mr. Meade made up with my esti-
mates. They have a copy with the same stirnates. 
~fr. }rfeade: I have got all the estimates but I was trying 
to save time. 
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CROSS EXAMINATION. 
page 105 } By Mr. Benton: 
Q. Mr. King, are you familiar with the work 
that was done this kind of work? · · 
· A. Pretty well. Part of the work was the office end of it. 
I was out on the job some. I know rig·ht much about the 
work. 
(October 26, 1933.) 
(Jury retired.) 
By the Court: Yesterday afternoon, objection was raised 
to introduction of evidence of the sale of lots on behalf of 
the Forest Hills Development Corporation. It was stated by 
counsel· in chambers that the object was to show that in the 
sale of these lots the plaintiff, Forest Hills, had gotten con-
sideration and parted with the major part of the value of 
these improvements. 
I have examined the record and the briefs in the case of 
Stephens vs. Cit~/ of Charlotte. · Of course, I couldn't read 
every line of it. It was too lengthy. But I think I did read 
the part that deals with this. The third issue submitted by 
the Court in that case was did he defendant take or appropri-
ate the water line * * • etc. Did the plaintiff, by deed ·con-
veying· lots, covering- the 'vater mains in controversy, convey 
to the grantees therein the water mains in controversy¥ It 
appears in that case that evidence of these conveyances were 
admitted without objection. Down here, ''It is admitted by 
the parties plaintiff and defendant that the plaintiff.* * * is a 
correct statement o'f the grantees, the Stephens Company, 
and that their respective lots were conveyed to them by the 
Stephens Company on the dates shown and that the deeds 
are recorded in the books" etc. Certainly, it appears from 
this record that it was submitted without objection on the 
part ·of the plaintiff. Later, the Court deals with that in its 
charge ·on page 172 of the record. "There is no evidence 
that the water lines· in controversy here were ever conveyed 
by the plaintiff to people to whom they sold lots. It was ad-
mitted by both parties • • • The third issue: If you believe 
llll of tlie evidence, you will answer the third issue 'no' ". 
· . An objection was taken to that charge by the conn-
page 106 } sel for the City of Charlotte and, in his brief, he 
takes it up on page 26 as follows: ''The defend-
ants ·contend that in view of the foregoing answers on the · 
part of the plaintiff, the plaintiff was developing the prop-
erty aforesaid and in constructing water mains over their 
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proy>erty and streets for the purpose of serving the lots in 
question, and selling the lots by general warranty deed, with 
appurtenances thereunto belonging, that said party of the 
second part conveyed an easement and servitude in the wat~r 
main in controversy and lost control of the beneficial owner-
s·hip of the line, and had no property in said line which had 
any market value which the plaintiff could convey to any 
person for a yaluable consideration; and the Court below 
erred in failing to grant the defendant a non-suit under all 
the evidence. '' · 
Thus, we find that the trial court objected to that theory. 
The defendant in this case, following the case of Suburban 
Real Estate Company vs. Village of Silverton, Ohio-I will 
read just a portion of it here: ''So, in the instant case, if at 
the time the annexation took place, the Suburban Real Estate 
Company owned the land and " • • . '' 
In the Ford Realty Company case, the other Ohio case: 
''Insofar as we can learn from the record that the water pipes· 
laid by th Construction Company were for the 
purpose of enhancing the value of their lots, then undoupt-
edly • • • who probably would not have purchased them but 
for the installation of water." This proposition is perfectly 
in accord with the case now. Let us suppose that before an-
nexation, all lots in the sub-division had been sold to pur-
chasers, none of whom would have purchased them but for 
the installation of water, and that the purchasers had erected 
residences throughout the sub-division. Could the Suburban 
Heal Estate Company sell or transfer the present mains etc. 
, f.; ~ • • " "We are of the opinion that having sold the lots 
on the representation of furnishing water and a means hav-
ing been provided, therefore, the real estate company would 
not be heard to claim ownership in the pipes. • • • . '' 
· That is the decision of the Supreme Court of Ohio in the 
two cases. To offset that, we have two North ·Carolina cases 
which I think closely hold just the contrary. On the third 
issue of the easement, it seems to be the direct 
page 107 ~ issue involved. The Court directed a verdict in 
· favor of the plaintiff. They submit a point, and 
that is in the brief of counsel for the City of Charlotte. They 
clearly set forth in their briefs and arguments that by reason 
of these conveyances, this real estate company down there, 
the Stephens ·Company, had conveyed or lost practically all 
the market value or the market value they had in_ the pipes, 
which amounts to holding, you might say, it amounts to a 
contention that the Stephens Company no longer had any 
property in the pipe lines. 
"\V' e also have a decision of the Supreme Court of Illinois, 
clearly setting forth in that opinion, indicating that the Court 
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would adhere to the same doctrine laid down by the North 
Carolina Court. 
lVIy own view of this matter-! don't think. the Ohio case 
is sound. I don't see how it ~ould be said that if the Forest 
Hills Corporation as an inducement to get people to buy lots 
made these improvements, and the people bought the lots 
without anything stated in the deeds made to the grantees, 
that is, the purchasers, say if they purchased the lots, bought 
them and took the deeds without taking any easement or con-
veyance of rights to those improvements so that the title 
passed out of the Forest Hills Corporation, I don't see how 
it could be anywhere except in the Forest Hills Corporation. 
So, the evidence of the sale of these lots for the urposes in-
dicated by counsel for the City will be excluded. 
Mr. Aiken: What evidence is that, Judge? Evidence as 
to tl1e price of lots? 
By the Court: Yes, sir. Evidence as to the price. I un-
derstood you to say yesterday afternoon in your argument 
to the Court that your purpose was to show that 
page 108 ~ the Forest Hills Company had parted by these 
conveyances with the value or major portion of 
the value of these improvements by reason of the fact that 
the lots were sold with that inducement . 
. Nfr. Aiken: We are going to except to the ruling. 
By the Court: Yes, sir. 
:Mr. l\feade: Going one step further, is Your Honor at this 
tin1e ready to indicate the ruling as to whether it is neces-
sary for the plaintiff to prove ownership in the property 
~et forth in the notice of motion, in view of the fact that it 
is specifically alleged that they did own these properties prior 
to ~T anuary 1, 1933, and in view of the fact that the defend-
ant, in its grounds of defense, has not denied this ownership, 
a11d in view of the fact that Section 6126 of the Code provides 
that where no affidavit is filed with the pleading denying the 
plaintiff's allegations as to ownership, it is not necessary to 
prove it? 
By the Court: I didn't read that section. Let me see it 
again. 
~[r. Meade: The purpose of this section is to eliminate col-
l&teral issues unless they are indispute, and to make towards 
prompt trial of the case. 
page 109 ~ By the ·Court: Yes. I don't think it will be 
' · · necessary to prove ownership, in the absence of 
affidavit. I notice Judge Burks says it is highly remedial. 
(Jury returned.) 
The witness, 
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. ! BEN TEMPLE, 
being first duly sworn, testified as follows: 
DIRECT EXAMINATION .. 
·By 1Yir. Meade: 
Q. You are Mr. Ben TempleT 
~. Yes~ · · 
· Q. Mr. Temple, were you one of the original incorporators 
·of the Forest Hills Development Corporation f · 
A. I was. · · 
. Q. Were you one of the original officers 1 
. A. I was. · 
Q. What .was your office? 
· A. I was Secretary-Treasurer and General 1Ianager of 
Forest Hills from the beginning of the . time. 
. Q~ Did· you look towards the purchase of the property 
which was lying just outside the corporate limits of Danville 
in 1925, which was later developed by your Corporation? 
· A. I did. 
Q. Did you actually look towards the payment of the pur-
chase price for the tracts of land purchased, and towards 
getting the deeds and recording· them, that sort of thing? 
A. I bought the first piece of land, myself; paid for it, my-
self; paid a part of it-didn't have enough money for · the 
·whole thing; got soine others interested in .it and sole my 
· part I had bought to other members who later 
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· Q. WilT you, in a general way, tell the Jury or 
·give the ·Jury the boundaries ·of all the property purchased 
.. by· Forest Hills 7 
· ·A. Well, we purchased the property, I remember, from 
·tl1ree different parties; Waddill-Holland, 70 some acres; M. 
Koplen, I think, 30 some • acres ; and· if seel:lls to me they had 
30 some acres they bought from the street car line; I think it 
was about 30 acres, as well as I remember. The boundaries 
'\rere, on the North, Mt. View. Mt. View Avenue runs by the 
Averett College, doesn't it Y 
. Q. I think it is·. : · 
A. It was bound by that street that runs by Averett Col-
lege; the River, the Dan River was the West boundary, and 
1Iie··Ballou Park was the Southern boundary, and the Eastern 
tboundary was the Fair Grounds and other properties that 
face'd on ~fain Street, and back down towards the property 
that we bought. 
Q. You mean, faced on West :hfain StreetY 
A .. West Main Street. 
Q. So that the boundary of the property. on the East was 
City of Danville v. Forest Hills Dev. Corp. 81 
the Street called Mt. View Avenue, running by Averett .Col-
lege to the River? 
A .. Yes. 
Q. And Dan River on the North? 
.A. Dan River on the West, and on the North-
Q. Ballou Park on the South 1 
A. South. 
I . 
Q. Lines of the Fair Grounds and rear lines of lots front-
ing oil West Main S'treet on the ])ast 7 
A. Yes .. 
Q. Did Forest Hills Develop1nent Corporation buy any 
other property! · 
, A. They bought a home on the southern entra.nce of Forest 
IIiHs off West !\lain Street ; bought a home for something 
over $12,000.00; sold the house to be moved so we could get 
another entrance, a 'vide entrance into Forest 
pag·e 111 ~ Hills, thinking· we could make our property more 
valuable. 
Q. Did you use the lot upon which that house stood to 
widen the entrance from West Main Street to your develop-
ment? 
A. That is right. That lot is now paved. It is· a street 
now. 
Q. I hand you herewith four deeds :filed by the witness, 
Boatwright, marked, "Exhibits Boatwright'' 2, 3, 4 and 5. 
Please examine those deeds and tell the Jury whether or not 
the property which you have just described is embraced with-
in the boundaries of those deeds. 
· A. That is the one we bought from l{oplen. 
Q. Will you revert to Exhibit Boatwright #2 from Koplen 
and identify those . 
. A. Exhibit Boatwright #3. I said the street car company. 
This was bought from the Danville Water Power Company, 
it says here, but we always knew them-figured, you know, 
the street car company, the officials of the street car com-
pany were the ones we dealt with in buying this piece of 
property here. Exhibit #4 is the house we bought from 
Lydia Jackson and made a public street out of the lot. Ex-
hibit #5 is the property Forest Hills Development Corpora-
tion purchased from Bryant Heard and myself. We had 
bought the property, ourselves, and taken a deed to it, and 
sold it to the Corporation. These are the original de~ds by 
wl1ich we purchased F·orest Hills. 
Q. Does the land embraced in all of those· deeds cover the 
development of the Forest Hills Development Corporation? 
In other words, did the Forest Hills Development Corpora· 
tion develop that particular land Y 
A. That is right; they did. 
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Q. Did you employ an engineer to lay ·off and sub-divide 
this property? 
A. We did. 
Q. Did you enter into a contract for the construction of 
streets, sidewalks, gutters, sewer mains, gas mains, water 
mains, fire plugs etc. in the develop1nent as laid off? 
A. We did. 
By the Court : May I suggest to counsel that the value of 
these improvements would be fixed as of the date 
page 112 ~ that the City took them over. As this evidence 
is supposed to precede the time of that taken over, 
some years, then it will hav:e to be followed up in order to 
give the Jury-
J\.Ir. Meade: We are going to do that, sir; follow up, show-
ing the consideration. 
By the Court: I notice that in the case of Stephens vs~ 
Cit11 of Charlotte, that was the question there, what was the 
value as of January 1, 1928. 
_ Mr. Meade: We have got engineers here to ask that ques-
tion. Don't know whether Mr. Temple or any of the .other 
witnesses ·who haye testified would be qualified to answer 
that question. 
Q. Who was the Consulting Engineer on what is known as 
the job on the first section of Forest Hills Y 
A. A. G. Pritchett. 
Q. Did you, as General Manager of the Forest Hills De-
velopment Corporation, request the· City management of 
Danville to inspect or supervise the work in this first section 
-of Forest Hills T · · 
A. We constantly asked the City Engineer for other offi-
~ials in this Department to see it, inspect and see that we 
were ·doing the work out there just like the 'City would have 
. done it had it been done in the City. Had our work done as 
well as we could so that any time the question came up, our 
coming into the City limits, they couldn't say we didn't have 
the right kind of improvements. 
Q. Was your ·contract and specifications with Laramore 
for this job drawn in such a way as to meet the City re-
quirements as to the quality of materials and 
page 113 ~ workmanship Y 
A. They were. 
Q. Did the City Engineer or representative from his of-
fice, or other -City officials, actually inspect the work done 
in the first section of Forest Hills? 
1\Ir. Benton: If the Court please, we desire to object to 
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this line of examination for the reason that we think it is. 
immaterial to the issue involved.. .i . • · • " 
By the Court: I Don't know what the object of that is. I 
notice the.- Supreme Court of North Carolina held ~n a very. 
recent. case' that a City couldn't make -contracts in the absence 
of a statute conferring that. If you are relymg upon a con.., 
tract, then, according to that decision, you will havei to g.o out 
or that phase will have to go out. . . · 
~fr. Meade: It did say the ~City couldn't make a contract 
but it turned right around and allowed recovery on a qu01nr. 
tu,urn mentit on the ground of an implied contract. That was 
the first North .Carolina. case ; not the. Stephens case; but the 
recovery was actually based on qu,antuurn ·meruit. 
By the Court: I know that was the ............ case. 
. Mr. Meade: So, in our :notice of. motion,· we have two 
counts; as it were;. one is, that there was an implied con-. 
tract on the ·part of the City to pay for these im-
page 114 } provements; and the other, that there was a tak-_ 
ing of the property out there, in contravention 
of the Constitution of the United States and the Virginia Con-
stitution. . 
By the ~Court: What is the object of t~.is testimony? Yon 
couldn't rely on ··it unless there is some provision of the law 
with which I am not familiar, rely on a contract between the 
City of Danville and Forest Hills? · · 
1fr. 1\feade: Isn't the Court of the opinion that there could 
be recovery on a quantu~bm meruit basis. 
By the Court: If there was a taking; yes, sir. 
~Ir. Talbott: Wouldn't this evidence go to show that the 
improvements we are contending for were constructed in a 
good manner and suitable for the use as contemplatedt · 
By the Court: For that purpose, but the Court would have 
to instruct that they can't recover by reason of any contract 
wHh the City. · 
Mr. Meade: We are in this position: If ·Counsel for the· 
rl.efense is willing to concede that the work done out there in 
both of these sections of Forest Hills was done in a work-
manlike manner and that the quality and rna-
. page 115 } terials met with the City's requirements, we will 
not continue. We do not wish to continue along 
this line of questioning; but if Counsel for defendant expects 
to attack our construction work out there in any way, show-
inp: it was less valuable than it would ordinarily appear to be 
according to contract and specifications and evidence of the 
plaintiff, then I think this evidence is material and should be 
admitted. 
By the Court: Haven't reached that yet. I don't see whe;r;e 
it would be material at this stage of the proceeding to· show 
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it was done according to the City's specifications. You have 
a right to show it was done in a workmanlike manner and 
that· it came up to standard by showing that it was done un-
~r the direction of the City officials and according to speci-
iic~tio..ns of the City. At this stage, it seems that .Mr. Ben-
ton!s~objection is well taken. 
Mr~ Meade: Well, we wish to reserve our right to examine 
Mr. Temple along that line in the event that question is raised 
by the defendant later as to the type of construction and the 
quality etc. · 
By the Court:· To show that it was under the supervision 
of'the City officials and that according to their specifications 
it was· done, is irrelevant. 
Q. Mr. Temple, why were you and the Directors so particu-
lar in having your construction work done in Forest Hills-
pag~ 116 ~ which at that time was lying without the cor-
porate limits of Danville, inspected and super-
vised by the City Engineer of Danville and any other City 
officials? 
Mr. Benton: ·we object, if Your Honor please. 
Mr. Meade : N o,v, if Your flo nor please, we would li~e 
f·or the Jury to go out. We want to take up a matter which 
we might dispose of at this time. 
(Jury retired.) 
A. We thought constantly, and discussed the fact, that 've 
were spending all this money-close to $300,000.00-and 
never expected anything else but what the City would take 
us in at a certain tiqte. We knew that every development-
! think I am right in saying ~very development-in Dan-
~lle had received large benefits. 
Mr .. Aiken: Object. Don't see why he has any right to 
bring that in, even in the absence of· the Jury . 
. By the Court: Let him finish. · 
A. Since all other developments had received these large 
benefits from the City when they spent money on their prop-
erty and over a period of years, da.y after day, working out 
this thing constantly, we discussed the fact that we didn't 
want the City, when they did take us in, to have any com-
. plaint with the. way we did the work, and we wanted the work 
~one just the way the City would. have done it, themselves, 
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had it been done in the City limits. So, that was the reason 
.we were so careful and we discussed ev-ery phase of the 
development with some of the City officials ; discussed the 
kind of work to be done, the specifications for 
page 117 r the different kinds of work-! mean, the different 
sections of work we were doing there; and lots 
of times we spent more money by having it done in a real 
permanent way than we would have spent if we hadn't ex-
pected something from the City when they took us in. 
Q. Did you know at that time that the City of Danville had 
actually paid a part of the cost of the street improvements, 
.water mains, gas mains, sewer mains and such improve-
ments which were put on or staged by various real estate 
companies in Danville? 
A. We absolutely kne'v for a certain that the City paid 
pretty good part of four major developments in Danville. 
Q. Will you name them? 
A. Howeland Circle, Marshall Terrace, the Ficklen prop-
erty, the Perkinson property. 
Q. And you know, as a matter of fact, that the City had 
paid a part of the cost of improvements in those develop-
ments? 
A. That is right. 
Q. Did the City pay a part of the streets and pavements 
and guttering as well as the mains of all descriptions in the 
streets in those· four developments' 
A. They paid a good part of the improvements.. I did know 
_what they paid but at this time I don't remember exactly the 
proposition they paid, but I did kno'v it at that time. 
~Ir. Meade: If Your Honor please, the reason we want 
.to introduce that testimony is to show previous conduct. on 
the part of the City as to developments. Of course, those 
four were within the City limits. Forest Hills was without 
the limits but it was small or later to be taken in, and we 
wish to show by this previous conduct that this Develop-
ment Corporation, relying upon that conduct, proceeded to 
make these valuable permanent improvements and kept in 
close contact with the City officials all the way throughout. 
By the Court: I don't see that the evidence is 
page 118 r proper, Mr. ~Ieade. If these City officials were 
to take the witness stand and testify on cross 
examination something inconsistent with that, it would be 
necessary to deny it, and you could recall this witness to con-
tradict it; but the fact that they may have done what the 
law didn't aiiow them to do in the case of Howela.nd Circle 
is no reason why the Court should recognize an illegal act 
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in this case. So, it seems to me that the motive that influenced 
them in putting down these improvements touching any re-
lations had with the City, is immaterial in this case. If there 
is a ·recovery in this case, it will have to be upon the implied 
contract, as I understand the law, or that is for taking prop-
erty without due process of law or private property for pub-
lic use without compensation, which is prohibited by the 
Constitution of the United· States as well as the Constitution 
of Virginia. That being the case, what matters to this Jury 
or the Court the inducement that made them make the im-
provements? I have just ruled that the fact that they may 
have paid money to property owners adjoining these improve-
ments due to the fact that the purchase of these lots were 
probably influenced by the inducement of the existence of 
these improvements or proposed construction of improve-
ments could not be charged against your clients. For the 
same reason, when you come down to the inducement of 
these improvements touching any relations had with the City,. 
I will have to exclude that. 
Mr. 1\leade : We wish to except. 
page 119 ~ CROSS EXAMINATION. 
By Mr. Aiken: 
Q.· Mr. Temple, were you the active }fanager of the Forest 
Hills Company at the time the development started? 
· A. I was. 
Q. Were you in charge of any of the operations in con-
necting up with the City's gas and water mains? 
A. Personally, I was not, myself. 
·Q. Who was? 
A. It must have been our Consulting Engineer on which-
ever job it was. · 
Q. Can you tell us if it was the desire of the Forest Hills 
Company connect·ed with the City's mains? 
A. It was. 
Q. For what purpose? 
A. To use the utilities; to buy from the City the utilities 
they were selling. · 
Q. You wanted to use the City's service; is that correct? 
Mr. Talbott: He said they wanted to buy it. 
· A. We were buying that service· from them and paid more 
than the people in the City paid for the same service. 
Q. It was the desire, then, of the Forest Hills Company to 
have the City supply water to the Forest Hills water mains 
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and gas to the Forest Hills gas mains and electricity to their 
_electric connections' · 
- A. It was our d~sire to get them from somewhere, and it 
was the closest place we could get them. _ .. 
Q. So, you wanted it7 
A. That" is right .. _ · - . . 
Q. Would your development have been possible without it Y 
A. Yes, it would have been possible. .. 
page· 120} :Q.-.And do .you mean by that now that you 
think you could hav·e sold your lots there to .good 
advantage without gas, water and electricity? 
A. I don't say we could have sold them to as good advan-
tage but there are developments all through the country that 
have their own facilities of servicing. 
Q. I am not asking you about developments in any other 
place. ·. 
. A. You asked if it was possible for our development with-
out the City's s-ervices, and I said it was, and it is possible .. 
Q. I will ask you this : Did you sell any lots -in Forest 
Hills without the knowledge on the part of the person to 
whom you sold those lots that these services from the City 
were available Y 
A. No ; the lots we sold there, we sold, telling people at the 
time that we had the same conveniences in Forest Hills as 
they had in the City of Danville. · 
Q. And these conveniences were being supplied by the City's 
mains? 
A. That is right. · 
Q. With the consent of the 'Forest Hills Companyl · 
A. Why, we agreed to buy those services just like we agreed 
to pay the Engineer and the construction people. 
Q. You wanted it? 
A. Ce-rtainly, we wanted it. 
Q. You didn't buy any gas, did you 7 
A. We didi.l 't directly buy it, ourselves, but we were re-
sponsible for the sale of it because the people we sold lots 
to wanted the gas in their homes, and they bought the gas. 
Q. You just arranged it so that the people who bought 
lots from you could get City gas 7 
A. That is right; we made that arrangement. 
Q. The same thing is true of the water that the residences 
down there used, and the electricity they used 7 
page 121 } A. We boug-ht the water, ourselves, and we 
bought electricity, ourselves. 
Q. Water for the purpose of your fire hydrants Y 
A. That is rig·ht. 
Q. And electricity for your street lights! 
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A. That is right. . 
Q. And you also had an arrang·emerit: .by which the pur-
chaser_s· of your lots who build homes could get electricity 
and water into their homes Y . 
A. If they wanted to buy it and pay for~it, they could get 
it. We made it possible for them to do -so.· 
· Q. Get it from the City or who Y , . 
.A. City. 
Q. But they became the customers of the .·City?· 
A. That is right. 
Q. Prior to annexation f 
.A. That is right. 
Q. .All of that in accordance with your wishes 1 
A. I didn't understand you. 
Q. All that in accordance with the wishes of the Forest 
Hills Company Y 
A. Well, I don't know as we had any 'vishes about that. 
We put the mains there and if they wanted to buy the City 
utilities there, they could buy it. · 
Q. In accordance with the arrangements of the Forest Hills 
Company, this was done ; is that right 1 
A. That was their own affair; if they wanted to use gas, 
electricity or water. · We had it possible for them to do so 
and if they wanted to do it and paid the City for it, it was 
possible for them to do it. 
Q. You made arrangements then for them to get these 
services? 
A. Yes, Sir. 
Q. ·And they were getting it for how many years before 
annexation f 
· A. W·ell, when did annexation take place Y 
page 122 ~ Q. January 1, 1933. · 
A. Must have been, I would say, about five 
years. I am not sure. 
Q~ You remember how many lots were sold at that time? 
A. No, I don't remember exactly how many. 
Q. Give us any idea? · 
A. ~{ust have been 50 or 75 lots sold. 
Q. I believe you said every one .of those lot purchas~rs 
knew that they could get this class of City service Y 
A. Yes, Sir. · 
Q. Now, Mr. Temple, wasn't the same use being made of 
the water mains, gas mains, electric lines in Forest Hills 
before annexation as is being made now? 
Mr. Talbott: Objection is being made to that question, Sir, 
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upon the ground that it is largely a question of la'v and 
upon the further ground that it is not material. 
Mr. Aiken: Don't see any question of law in that. 
By the Court : I think that will develop the case fully 
for the aid of the Court and Jury, and that question should 
be asked. 
Mr. Talbott : We wish to note an exception. 
A. Ask the question again please. 
Q. (Stenographer reads question: . Now, Mr. Temple, 
wasn't the same use being made of the water ~ains,. gas 
mains, electric lines in Forest Hills before annexation as is 
being made now?) . 
A. I can't answer that question because I haven't been iu 
Danville except a few times since they annexed 
page 123 ~ that territory until a fe'v weeks ago and I ha\ren 't 
had charge of },orest Hills and I don't know ~hat 
arrangements or what use or whether there is any difference 
now than when I had charge of Forest Hills. 
Q-. Can you imagine how there can be any difference in 
the use of the water mains or gas mains 7 · 
Mr. Talbott: Object on the ground that Mr. Temple's 
imagination can have no probative value. · 
By the Court: Objection sustained .. However, as far a~ 
he has knowledge-
Q. And how did they use it before you left 1 
. A. Gas mains, to run gas through; water mains, to run 
water through; and electric lines, to carry electricity. 
Q. Well, if the gas mains are still being used to carry gas 
through and the water mains to carry water through and 
the electric lines for carrying electricity at the present time, 
will you say it is the same use as before you left 1 
A. I wouldn't say.· 
By the Court: I think that is a matter for argument. You 
can develop the facts. 
Q. Mr. Temple, so far as you know, has any water or gas 
or electricity ever been through any of the lines in Forest 
Hills that was not furnished and supplied by the City of 
Danville? 
A. Not that I know of. 
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page 124 ~ The witness, 
W. B. SOURS, 
being first duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By ~Ir~ Talbott: 
Q. You are Mr. W. B. SoursY 
A. Yes. 
Q. I believe you live in Chatham Y 
A. Yes, Sir. 
Q. What is your age? 
A. 38. 
Q.· I believe you are, by profession, a Civil Engineerl 
A. Yes, Sir. 
Q. Will you please tell the Court and Jury where you 
were educated for that profession Y 
A. Virginia Polytechnic Institute. 
Q. How long have you been engaged in the practice of 
your profession, Mr. Sours ? 
A. 12 years .. 
Q. Will you please give the Court a)ld J yry some idea as 
to the nature of the work you have been doing during that 
time, in a general way 7 
A. Mostly on municipal work; public work, such as water 
works, sewers, pav-ements, building, construction. 
Q. Were you connected in any way with the construction 
of the development known as Forest Hills 7 
A. Yes, Sir, I was Resident Engineer in charge of the work 
out there in Forest Hills. 
Q. In which section? The first or the second Y 
A. The second section. 
Q. What were the nature of your duties in regard to that 
work? 
A. I had the 'complete plan, estimates, looked after the 
completion of the work while it was under construction. 
Q. Mr. Sours, I will ask you, have you got there 
page 125 ~ with you what is known as a construction _map 
showing the work that was put into the second 
section of Forest Hills in tl1e way of sewer mains, gas maitts., 
water mains and other connections of similar character? 
A. Yes, Sir. - · · · - · 
Q. I wish you would come down off the witness stand and 
tell the Jury whether this is the map to which you refer. 
City of Danv:ille v •. ]forest Hills Dex. {~orp. 91. 
A. Yes, Sir. . 
Q. Now, where did you obtain this map from Y 
.A. I made this map . 
. Q. I understand that. What I am talking about is who 
has possession of it now? . 
A. It is filed in the City Engineer's Office of .Danville, 
Virginia..· . 
Q. All right. We are offering this imtoe evidence now 
and, assuming that the City Engineer will want this map 
back in his :files, we will ask you, will you file with tl}.e record in this case .a blue print of this ~ap as Exhibit S_ours #lY. 
A. Yes, S1r. . · . 
Q. Now, Mr. Sours, I wish you would explain to the gen-
tlemen.·on th,e Jury-have you got a legend on this map show-
ing what these lines indicate? · 
A. Yes, Sir. · . 
Q. Hold that for him, Mr. Dicxon, and let him explain to the 
.Jury what the legend signifies. · . . . · 
.A. Thes-e lines, ·as specified here, are the mains, they pick 
up the pipe lines as shown; _and a round circle built up like 
this indicates gas valves; and this plain round circle, a water 
valve; and this little square here represents the gas drip pot; 
the big circle, a manhole; the· circle here represents :fire 
hydrants, and these dash lines represent sanitary sewers, 
storm sewers, gas· and water mains. This oblong square 
represents these, and this represents gas and water connec-
tions at the curb. · 
Q·. Now, all those pipes and pipes and connections are 
shown on this map; is that correct Y 
. A~ Yes. 
page 126 } Q. I wish you would show the gentlemen of 
the Jury the · course of the various· water lines, 
I!RS lines and sewer lines on this map. Take the water line, 
first. 
A. The water main as shown here, a full line, is marked, 
''water niain" with arrow pointing to it. This dash line 
represents the sewer lines, main lines. The dash lines going 
perpindicular to the street represents the service connections ; 
that is, the house connections. The gas main also definitely 
is shown here, a full line on this particular point on the 
map, is on the eastern side of the street. 
Q. Show the gentlemen of the Jury the course, in a gen-
eral 'vay, in which those mains you describe take. 
A. They begin at Spring Park and go down Fountain 
Park and go on around the Linden Drive and tie back up 
Mt. Park. · · 
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Q. Those mains and connections serve all of the streets 
that are shown on this map! . 
A. Yes, Sir. 
: . Q. Now, I understand you will :file a blue print of this 
map.~th the record in this caseY -
.A~ .. Yes. 
Q. In order that the original may be left on file in the City 
Engineer's Office f 
A. Yes, Sir. . 
Q. Now, Mr. Sours, come down just one more minute, pleas, 
Sir! As I understand it, you we1·e not the Consulting En-
gineer in the first section of Forest llills, were you! 
- A. No, Sir. 
-· Q. I have here a map, a blue print, rather, which I will ask 
you to :file as Exhibit Sours #2. 
A. Yes, Sir. · 
· Q. Please state what type of map this is. 
A. This map is a map of the first section of Forest Hills, 
. that was revised and made by me. 
page ·127 ~ Q. In other words, you were employed by Forest 
Hills after the work was done, to make this map t 
A. Yes, Sir. · · 
Q. All right,_ Sir. Explain to the Jury, Mr. Sours, the 
legend on that map and what each one of those marks show. 
A. This map shows the present sewer lines in the first sec-
tion, and the circles indicate manholes, and the straight 
lines the sewer lines. 
Q. Will you give the Jury the course of the various lines 
that are in this section Y 
A. The sewer lines goes approximately down the. center 
of the street; that is Hawthorne Drive ; and follows on around 
and the out fall line goes to Dan River. This line circles, 
comes on back up Hawthorne Drive to West Main Street. 
Q~ Is the same thing true with reference to the gas and 
wa.ter mains Y Do they follow the same course Y 
A. Yes, Sir; they follow the same course. I did not have 
the construction of them but those pipes are in. 
Q~ Now, this Exhibit #2, as I understand it, shows the 
construction in the first section of Forest Hills Y 
· ·A. Yes, Sir. 
Q. Now, Mr. Sours, have you :figures which you have pre-
pared, from which you can sta.te to the Jury the cost of the 
water mains in the first section of Forest Hills? 
A. Yes, Sir, I have. 
Mr. Benton: Just a minute. If Your Honor please, we 
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understood from his evidence that he was not the engineer 
on the first section. 
By the Court: He might not be the engineer, 
page 128 ~ still he might be able to form his opinion as to 
what it cost. Let is go to the Jury for what it 
is worth. 
Mr. Aiken: He won't asking what it was worth but what 
it cost. 
. Mr. Benton: They weren't asking for his opinion, they 
were asking for figures. 
Mr. Talbott: ·Of course, that is 'vhat I am leading to. 
By the Court : I thought so. Go ahead. 
Mr. Benton: Note an exception. 
Q. The question is, have you before you a figure showing 
the cost of the water mains in the first section of Forest 
Hills! 
A·. Yes, Sir, I have, as given to me by Mr. Meade, of the. 
first section. I was not the engineer. 
Mr. Benton: We desire to renew our obj~ction. 
By the Court: Of course, you can't testify as to infor-
mation given him by Mr. !~Ieade. 
Mr. Talbott: Of course, not, if Your Hono:r; 
page 129 ~ please. The sole purpose of this question is to 
show the cost as proven from this particular date. 
After that, I am going to ask what, according to his ex-
perience, would be the depreciation on that item. 
By the Court : Very well, Sir. 
Mr. Talbott: The cost was proven yesterday. Mr. Sours 
takes the figures from the bid as proven, and we will prove. 
next, the proper depreciation charge. 
By the Court: Well, you are aiming to charge depreciation T 
Mr. Talbott : Yes. 
Mr. Meade: That is the sole aim of the question. 
• By the Court : Go ahead." 
Q. Will you give that figure, please? 
A. The sewers in the first section? 
Q. I asked for water but go ahead and give the sewer. 
A. The sewers in the first section has a total value-
page 130 ~ Mr. Benton: We desire to object for the reason 
that there is no evidence here as to what the sewer 
cost; none. 
By the Court: I don't remember on that. 
Mr. Meade: Here is the itemized statement. 
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Mr. Benton : There is some evidence here by exhibits filed 
by which a total cost of the sewers can be picked from, but 
there is no testimony by any witness as to what the sewers 
out there cost. 
Mr. Meade: Mr. Benton, we are again trying to save time-. 
I have given Mr. Sours the figures that were proved yes-
terday. 
Mr. Benton: Wait a minute, Mr. Meade. I don't want you 
to testify. Why don't you let him take that paper there in-
stead of the paper you gave him? 
Mr. Meade: I will be glad to, if you want to take the time 
to let him take time off to do that. 
Mr. Benton: That is all right. We will take the time. 
Q. Will you take the figures, as shown by the 
page 131 ~ exhibit introduced in Court yesterday by Mr. 
King and Mr. Laramore, and take from those 
figures the total cost of the sewers constructed in the first 
section of Forest Hills? Now, Mr. Sours, I understood that 
those figures had already been obtained by you; that you 
had already gotten them. Now, if you have got them, take 
those figures and figure them. We will take him off the wit-
ness stand and give him time. It was my understanding that 
you already had the figures and could answer. 
By the Court: If that be true, and he is assuming, you 
had better let him stand aside and figure it some other time. 
A. I have the figures. 
Q. Have you taken the figures from the evidence already 
introduced by Mr. King and Mr. Laramore, which show the 
cost of the sewers in the first section of Forest Hills Y 
A. Yes, Sir. 
Q. Will you please state what that wasT 
Mr. Benton: May I ask him a question on that point? 
You are not using Mr. Meade's figures Y 
A. No, Sir, I had a --copy of the estimate. 
Mr. Benton : And the figures you are fixing to testify to, 
you took from the exhibit you hold in your right hand? 
page 132 ~ A. I took from one similar to this. 
Mr. Benton: That is all. 
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A. The total amount of the cost of the sewers in the first 
.se.ction is $15,804.00. 
··- Q. Now, Mr. Sours, based on that figure, what, accor~ling 
to your experience with work of this kind and _your knowl-
edge as a civil engineer, is the depreciation cha~ge on that 
work, coming to the date of January 1, 1933, from the time it 
was construeted 7 
Mr. Aiken: · That question is objected to. 
By the Court: . Didn't catch the question. 
Mr. Talbott: The question was as to the depr-eciation 
which, according to his experience and knowledge of work 
and materials of this character, as of January 1, 1933. 
By the Court :.. Objection to that! 
Mr. Aiken: Yes, Sir. 
By the Court: ·Objection will be overruled. 
Mr. Aiken: Exception. 
A. We estimate depreciation of 2% a year and the time that 
this work went in was 6-3/4 years, average, 
page 133 ~ previous to January 1, ·1933. Now, this deprecia-
• I tion would amount to $2,13R54. 
I • 
· Q~ Now, Mr. Sours, what, in your opinion, is the fair value 
of those sewers lines which you referred to as of January 
1, 19337 
1 I I I . 
• Mr. Aiken: Object. 
By the Court: Objection will be overruled. That is the 
exact question asked all through the Stephens case. 
Mr. Aiken: I believe it-was·"fair market value" the notice 
calls for. 
By the Court: Then, what is the question, the fair cash 
value? 
Mr. Talbott : I said, ''fair value". , 
By the Court : I don't see what other construction could 
be placed except fair value, but suppose you add the word 
''market". 
Q. All right, Sir. Will you say what was the fair market 
value of that work as of January 1, 1933 7 
A. Fair value would be $13,6Z0.46. · · 
Mr. Aiken: Object; it was not responsive to the question. 
By the Court: He said ''fair value" and didn't 
page 134 ~ put "the word "market" in it. . · ·. 
Mr. Talbott : I asked the question, what was the 
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. fair iilarket -value, and he said $13,670.46. 
~y the Court: When you said '' fajr value'', did you mean 
·fair mar-ket value! : . . 
A. Y~r .. -sir. 
-) ' 
By the Court: Ail right; go ahead. · .. J 
Q. Now, Mr. Sours, from the same figures, l1ave you taken 
the c9st of the water and gas mains, conne~tions etc., together, 
or have you taken them separately!. 
. A. The water and gas together. . 
Q. Will you please state, based on those figures which we 
have just been referring to, what was' the_ cost of the gas 
and water mains with their equipme.nt :land· appliances in 
the first section T . 
A. $32,421.72. 
Q. Now,_Mr. Sours, I wish you would p_lease state whether, 
according to your experience and knowledge as a civil en-
gineer, and your knowledge of the type of construction, what 
is a proper charge for depreciation on tha.t as of the date 
of January 1, 1933. 
A. We estimate depreciation of 11;2 ro per year; that would 
amount to $3,282. 72. 
Q. I wish you would please give me the fair market value, 
based on the same figures, of the gas and water mains with 
necessary appliances etc., as of Jan nary 1, 1933. 
page 135 ~ A. $29,139.00. 
Q. Event 
A. Yes. 
Q. $29,139.00. Now, Mr. Sours,· have you made similar 
figures as to the construction done in the second section of 
Forest Hills Y 
A. Yes, Sir. 
Q. Have you seg,gregated the sewer work done in that first 
section from the water and gas workY 
A. Yes, Sir. 
Q. Please state, based on the same figures, the cost of the 
sewer work done in the second section. 
A. $10,577.00. 
Q. Please state, according to your knowledge a~d experi-
ence and your actual lmowledge of this· work that. was done, 
what is a proper charge for depreciation against that con-
struction, as of January 1, 1933 Y 
A. 2% a year for 4¥2 years, from the time up to January 
1, ·-1933. The amount would be $951.93. 
. . 
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Q. Now, as of ,January 1, 1933, what, in your opinion, is 
the fair market value of that sewer equipment laid there in 
the second section of F·orest Hills 7 
A. $9,625.07. 
Q. In the second section of Forest Hills, and taken from the 
same figures, have you before you the cost of the gas and 
water mains with the necessary appliances and connections 
laid in that second sectio111-
A.. Yes, sir. 
Q. Please give that figure. 
A. $81,518.62. 
Q. According to your experience and knowledg~ and your 
kno,vledge of the actual work that was done 
page 136 ~ there, please· state what is the fair depreciation 
charg·e against that construction as of January 
1, 1933. 
A. 1¥2.% per year for 4% years amounts to $1,250.01. 
· Q. Please state what, in your opinion, is the fair market 
value of that particular construction, as of January 1, 1933. 
A. $17,268.61. . 
Q. Have you figures, Mr. Sours,.as to the storm sewer con-
struction work in the second section of Forest Hills~ 
A. Yes, sir. 
Q. Please state what was the cost of that. 
A. $22,110.65. 
Q. Will you please state, according to your experience and 
aceording to your knowledge of that type of work, what was 
the proper depreciation -charge against that construction .. 
A. 2% per year for 41/2 years 'vould amount to $1,989.96. 
Q. What, in your opinion, then, is the fair market value 
of tl~at particular construction as of January 1, 1933? 
A. $20,120.69. 
Q. Now, Mr. Sours, have you the total :figures there, by way 
of recapitulation, which you could give us the fair market. 
value as of January 1, 1933, of the entire construction work 
which you have taken up item by item in the :first and second 
section of Forest Hills, as of January 1, 1933? If you haven't 
done that, I wish yo1,1 'vould add those :figures that you gave 
us and. give us the total for the convenience of the Court and 
Jury .. 
A. Will you state the question again? 
· A. I wish you worild please state to the Jury .the total value 
of all the construction work which you have already taken 
up item by item; that is to say, the fair market value as of 
January 1, 1933, of all those items. 
A. $89,823.83. 
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Q. Now, 1\ir. Sours, the figures which you just 
p~ge 137 ~ gave inch1d~d work 'vhich was done in a strip of 
street 'vhich was within the corporate limits be-
fore January 1, 19·33 ¥ · 
A. Yes, sir. . 
Q. Have you taken from those same figures which we have 
just been referring· to, the cost of the work that was don~ 
within the City limits? Have Y<?U got that :figure 1 
.A .. Yes, sir. The amount of work done in the old City of 
Danville was $7,481.33; that is, without any depreciation 
figured off of it. Total work done in the City of Danville for 
gas and water, these figures do not include sewerage-was 
$7,481.33, without a~y depreciation. 
Q. Have you got the depreciation figures on itt 
.A. Yes, sir. 
Q. What would be that :figure? 
A. Depreciation would be $757.56. 
Q. What, in your opinion, 'vould be the fair market value 
.of t~at construction as of January 1, 1933? 
A. $6,723.77. 
Q. I show you here a plat of the first section of Forest Hills, 
showing the streets and lots as they exist in that section. I 
wish to ask you whether that is a copy of the vlue print that 
was recorded in the Clerk's Office of the Circuit Court of 
Pittsylvania County and in the Clerk's Office of the Corpora-
tion Court of Danville, showing· the property owned by the 
Forest Hills Development Corporation in the first section? 
A. I can only speak for the Circuit Court of Pittsylvania 
County, of which this is a copy, as checked by me, of the first 
map that was put on record of Forest Hills. 
Q. I will ask you please to file that map as Exhibit Sours 
#3. I will also ask you, after you leave the witness stand, 
to take this map, Exhibit Sours :#3, go into the Clerk's Of-
fice of the Corporation Court of Danville, Virginia, check it 
and see if a cuplicate of this map is recorded. 
page 138 ~ I hand you here a plat, which I will ask you to 
file as Exhibit Sours #4. Is that a plat of the 
first section of Forest Hills, revised, as recorded in the Clerk's 
Office of the ·Circuit Court of Pittsylvania County 1 · · 
A. Yes, sir. 
Q. Do you know, of your own knowledge, whether this same 
map has been recorded in the Clerk's Office of the Corpora-
tion Court of Danville? 
.... ~. No, sir, I do not. . 
Q. Will you do the same thing, after you leave the witness 
stand, and check that Y 
A. Yes, sir. 
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Q. I hand you another plat, which I will ask you.to:·fil~ !J.S 
}Jxhibit-Sours #5. Is that a plat of the property owned ~nd 
developed by Forest ·Hills Development Corporation in what 
is known as the second section of Forest Hills Y . 
A. ·Yes. · 
Q. Has a duplicate of this map been recorded in the Clerk's 
Office of the Circuit Court of Pittsylvania County Y 
A. Yes, sir. 
Q. Do you know, of your own knowledge, whether it has 
been recorded in the Corporation Court t 
A. No, sir. 
Q. After you leave the witness stand, will you please 
exnmine the records in the Clerk's Office here and see whether 
that is a fact? · 
A. Yes, sir. 
CROSS EXAMINATION. 
By Mr. Benton: 
Q. Do you know why the Forest Hills Development . Cor-
poration put those sewer mains, water mains and gas mains 
under the streets? 
A. To serve the property down there. , · ·· · 
Q. How do you mean, "to serve the property"i 
11age ·139 }- · ~- To furnish water and gas and take care of 
waste matter. 
Q. The same thing is true of the electric :fixtures Y 
.l\. Yes, sir, to serve for street lights. 
Q. The only thing the sewer line can do is to take off sewer-
age ; and the only thing the gas main can do is take in gas; 
and the only thing the water main can do is take· in waterY 
A. Yes. 
Q. And the only thing the electric line can do is take- in 
c:-lectricity' 
A. Yes, sir. 
Q. They all served that purpose before annexation? 
A. Yes, sir. 
Q. And the water, gas and electricity that was taken over 
those lines was from the City of Danville, wasn't it? 
. A. Yes. 
t~. All of those things serve the ~arne purpose today, don't 
they? 
A. Yes, sir. 
Q. All of the services that go in still come from the City 
of Danville, don't they? 
A. Yes, sir. 
Q. tTust like they did before annexation! 
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A. Yes. 
Q. Is it or not a fact that the only value of any kind that 
those properties have that has been testified to can be to any 
person to furnish. the services yon have· mentioned Y 
4.. Yes,. sir! 
Q .. That is all any body can do with them of any value ex-
cept· as junk, isn't itY 
A. ·yes, sir. 
· Q. Mr~ Sours, you have testified as to the fair market value 
of this property. Was your ·testimony based on the prop-
erties taken out of the ground and sold or sold in the ground t 
. A. Based on sold in the ground. 
page- 140 ~ · Q. Based on ·their ·being sold in the ground Y 
To whomY 
A. Any one that would utilize them. 
Q. And was also. based on the fact that the Forest Hills 
Development Corporation has the right to sell 1 
A. Don't exactly understand the question . 
.. Mr. 1trieade : If your Honor please, aren't we getting into 
legal questions, whether or not they have the right to sell f 
How could the witness know whether they had the right to 
sell itT · 
By the Court: Getting close to it. 
Mr. Meade: Looks like to me it calls for a legal opinion, 
and he is not able to give it. We wish to object on that ground, 
and note an exception. 
· Q. Was your answer based on the fact that the Forest Hills 
Development Corporation could sell the property? 
A. I don't think I am in a position to answer that qnes-
tipn. I don.~t know exactly who .owns it. If Forest Hills 
owns itJ it seems to me they could sell it. 
Q. Was your answer based on the fact that they do or 
don't have the right to sell itT 
A. That they do have the right to· sell it. 
Q. What physical change took place at midnight., Decem-
ber 31, 1932, with reference to the purpose for which those 
things were intended, the furnishing of service 
pnge 141 ~ to the people in Forest Hills 1 . 
· A. It passed, as I understood it, from the 
ownership of Forest Hills. 
Q. I said, physically. 
A. No change. 
Q. None whatever, was itT 
A. No, sir. 
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Q. Nothing except the striking of the clock Y 
A .. No, sir. _ 
Mr. Talbott: If Your Honor please, the foregoing ques-
tion and answer are objected to on the ground that they call 
for legal conclusions from the witness. He asked the wit-
ness what was the chang·e in the control of these properties 
in Forest Hills as of January 1, 1933. 
By the Court: Didn't understand him to say ''control''. 
I understood him to ask the 'vitness what physical change. 
Mr. Meade: I think he changed his question to physical''· 
By the Court : I think he had a right to testify as to the 
circumstances. The objection will be overruled. 
Q. Do you know whether or not since the first day of 
January, the water, electricity and gas that goes through 
those mains is being sold to the residents at a much less rate 
than was formerly charged them! 
A. No, sir, I do not know. 
page 142 }- Q. l\fr. Sours, I "did not understand your testi-
mon:y to be that you had looked at the payments 
for these improvements and that the payments were actually 
made in those amounts, and that the Forest Hills Develop-
ment Corporation paid out those amounts for its imp·rove-
mentsY 
A. I took the items as shown on this estimate that ap-
plied to the sewer mains, and seggregated them, and the to-
tals, sewer mains, I gave figured; represented the total 
quantity as represented by this estimate; and, likewise, the 
gas and water in the second section. 
Mr. Talbott: Maybe I can help 1\tlr. Benton. 
Mr. Benton: I know how ·to help myself. 
Mr. Talbott: I think you do, too; but, in order to save 
time, I am willing to concede he didn't make the payments, 
himself. 
Mr. Benton: Yes, but I would like for him to answer it. 
He doesn't seem to want to answer it. _ 
~Ir. Talbott : We concede he didn't make the paYm.ents. 
Mr. Benton: I still have the right to have the witness an-
swer my question. 
By the Court: Let's see what the question is. 
A. I don't knqw what sums they paid in. 
Q. That is what I asked, all I am trying to 
page 143 } get at. Are the percentages you have charged off 
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for depreciation the usual percentages deducted 
by eng·ineers of experience for work like this¥ . 
A. Ye~, sir. 
Mr. Talbott: If Your Honor please, the next witness-
we would like for the Court to allow us about three minutes 
before putting him on the stand. 
By the Court: .All. rightJ sir. 
(Recess.) 
:Nir. Benton: If Your Honor please, I would like to recall 
Mr. Sours; there is one question I overlooked asking him. 
By the Court: All right. 
: Q. Mr. Sours, in figuring the depreciation on these vari-
ous items, I notice you used as the only item of depreciation 
the 2% and mulitiplied that by the number of years, and 
the 11;2% and multiplied that by the number of years. That 
is the calculation you used, isn't it' . 
A. Yes, sir. 
Q. Do you know whether materials and labor were higher 
when these projects 'vere built than they are now! 
· A. That depends on the class they used. 
Q. The same class that was used to install these projects? 
· A. It is possible to get labor cheaper. I did not take into 
consideration taking advantage of poverty-stricken labor. I 
was estimating the cost of labor at approximately the same 
as it was in 1928. . 
Q. Your answer ·as to the value of this property is based 
on labor being· the same thing now as it was 
page 144 ~ when those projects were built, I understand you 
to say? 
A. Yes. 
Q. And materials, of course, the same Y 
A. Yes. 
Q. That is all. 
The witness, 
W. E. VEST, 
being first duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By Mr. Talbott: 
Q. I believe your name is Mr. W. E. Vest Y 
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A. Yes. 
Q. \Vhat is your age? Tell the Jury how old you are. 
A; The age is nearly 67. · 
Q. Where is· your place of residence? 
A. Charlotte, North Carolina. . 
. Q. Will you please state what position you occupy with 
the City of Charlotte1 
.A.. Superintendent of the Water Department and Superin-
tendent of the Sewer Treatment Plants. 
Q. How long h~ve you been engaged in that and similar 
types of work with the City of CharlotteY 
A. Nearly 23 years. 
Q. I believe you are a member of the American Society of 
Ci vii Engineers Y 
A. Yes, sir. 
Q. Since you have been here. in Danville, I might ask you, 
since you have been here in Danville, have you had an op-
portunity to see the development now in the City of Dan-
ville, which is known as Forest Hills Y 
A. Yes, sir, I have gone over. it for a little short trip; I 
went through it. 
Q. You know where it is . located and the general nature 
of the development~ 
A. Yes, sir. 
· Q. I believe you are the same W. E. Vest who 
page 145 ~ testified in a similar case tried in the City of 
Charlotte, brought by the Stephens Development 
Company vs. City of Charlotte: 
1\tir. Benton: Object. 
By t11e Court : vVhat has that to do with the caseY 
1\tir. Talbott: Just to show that he has been over, the 
smne. thing before by way of qualification. 
Mr. Benton: Doubt if he could have been over this same 
·thing before; this suit never has been brought before. 
. By the Court: If you are showing his qualifications as a 
witness in this respect-
. Mr. Talbott: All right, sir, I will withdraw the question. 
Q. M;r. Vest, assuming that the cast iron water and gas 
pipes laid in the development known as Forest Hills was what 
is.known as 6" C I., Class B, or 6" cast iron, Class B: type of 
the Bell and Spigot type, conforming to the specifications for 
mist iron pipes as adopted by the American Water Works As-
sociation; and assuming that the gas pipe was 6" pipe with 
Bell and Spigot joints, accurately conforming to the ~dimen­
sions given in the stipulation of the .American Gas Insti-
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tute Standards; and assuming that the sewer pipes were con-
. structed of standard No. 1, 8" Salt Glaze sewer pipe; and ' 
assuming that all of those mains, pipes etc. were constructed 
out there in a workmanlike manner, I would like to ask you, 
. in the first place, according to your knowledge and 
page '146 ~ experience, what would be a fair annual rate of 
. depreciation to charge as against the sewer con-
·struction- What rate per annum! 
4-.. About 2% p~r annum on the first cost. . 
Q. In the second· place, I would like to ask you 'vhat would 
be a fair percentage rate per annum to charge for deprecia-
tion ~s against gas and water construction. 
·' A. 1lh% per annum. 
CROSS EXAMINATION.· 
. . 
·By Mr. Aiken: 
Q. Mr. Vest, you say you have had considerable experience 
with sewer lines Y 
·.A.. I haven't had as extensive experience with sewer lines 
as with water lines. . 
Q. You have had some experience with sewer lines? 
A. Yes, sir. 
Q. ·You say you have been out there and seen the Forest 
Hills development Y 
A. I have driven over it and seen the location of the streets. 
Q. If. you assume that one of the most expensive piece of 
property in that development had to build its own private 
sewer line because the sewer line constructed by the Company 
was not constructed so it could serve this piece of property, 
would you ·say that sewer line was properly constructed? 
Mr. Meade: Object to that question. There has been noth-
ing in that evidence to develop any thing about the sewer. 
Mr. Aiken: I am asking him to assume it is so. 
Mr. Meade: You can call Mr. Vest back but I think the 
Court and Jury are entitled to .hear what your complaint is 
before you ask that question. 
By the Court : In order to ask a question of 
page 147 ~ that nature, there has to be some evidence intro-
duced on that point. 
Mr. Aiken: I will withdraw that question for the present 
and I would like to recall Mr. Vest at a later time. I will ask 
you this, ~[r. Vest: Should a sewer line be built so that it can 
accommodate all the houses that are located in the section 
served by the sewer line Y 
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Mr. Talbott: Objection is made to that question upon the 
ground that it is immaterial to the issue here involved. 
By the Court: I don't know-I will permit it for the pres-
ent. 
Mr. Meade: If Your Honor please, that is a very unreason-
able question and is immaterial. You might assume that a 
street is built along a hillside and on one side the houses are 
in the air above it and on the other side, the houses may be 
built 15, 20 or 25 feet below street level. 
1'Ir. Aiken: I am not referring to any lots not in the de-
velopment of the Forest Hills Development Corporation. 
By the· Court: You may ask the question for 
page 148 ~ the present. 
A. The word" section" takes in a little extra territory. I 
am not quite sure I want to ask the question. 
Q. By the word "section", I mean the Forest Hills develop-
ment. 
A. A sewer line may have been built through Forest Hills 
property that wasn't intended to serve a lot in that section. 
Therefore, I can't quite· answer the question. 
Q. ~{r. Vest, do these mains out there that you have been 
r-eferring to have any value except in their usage 1 
A. My hearing is not quite good enough to say that I heard 
all of that. 
Q. The accoustics in this room are rather poor. Do these 
water mains, gas mains, sewer mains, out there in the Forest 
Hills dev-elopment have any market value except in the use 
being made of them f 
A. I should say very little. 
Q. If you would tear them up out of the ground, they would 
be almost junk, wouldn't they? 
A. Yes, Sir; we would have to call it salvaged value. 
Q. Has no value then except in its use Y 
A. I think there is a little bit but it is a minor value, sinall 
value. 
Mr. Benton: You understood we didn't want you to leave? 
You understood we 'van ted to rec~ll you to the stand later? 
Mr. Vest : Y-es, Sir ; I will be on time. 
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'l1he witness, 
E. C. BRANTLEY, 
being first duly sworn, testified as follows : 
DIRECT EXAJ\IIINATION. 
page 149 ~ By Mr. J\IIeade: 
Q. I believe your title is Director of Public 
Utilities of the City of Danville? 
A. Manager of the Water, Gas and Electric Departments. 
Q. liow long have you been working for th~ City of Dan-
ville? 
A. Little over 13 years. 
Q. You working for the City when the Forest Hills De-
velopment Corporation developed the property. just outside 
the corporate limits of Danville, lying to the West of West 
Main Street? 
A. Yes, Sir. 
Q. I hand you what purports to be a certified copy of the 
contract between the Forest Hills Development Corporation-· 
Mr. Aiken: May we see it before you introduce it 
Q. And the City of Danville, dated March 28, 1928, recorded 
in the Clerk's Office of the Circuit Court of Pittsylvania 
County. Please examine this copy of the contract and state 
whether or not you signed that contract on behalf of the 
City as l\[anager of the Water, Gas and Electric Depart-
ments? 
A. Yes. 
Q. Were you authorized to sign that by resolution of the 
Council? 
A. Yes, Sir. 
Q·. Do you recall whether this contract was entered into be-
tween the Forest Hills Dev.elopment Corporation and the City 
of Danville prior to the beginning of the construction work 
in the second section of Forest Hills' 
A. No, I do not. . 
Q. Will you please read this contract to the Jury? It is not 
very long. And explain to them what was deeded or conveyed 
to the City by the Forest Hills Development Corporation Y 
page 150 ~ "THIS AGREEMENT, mlrde March 29, 1928, 
between the FOREST HILL DEVELOPMENT 
CORPORATION, a Corporation duly chartered and doing 
business under the la-ws of Virginia, acting through A. B. 
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Carrington, its President, duly authorized thereunto by reso-
lutions of the Board of Directors, party of the first part, 
and the City of Danville, a municipal corporation of ~Vir­
ginia, acting through E. C. Brantley, l\{anager of Water, 
Gas and Electric Departments, duly authorized thereunto 
by the City Council, party of the second part, 
. 
vVITNESSETH: That for and in consideration of the· un-
dertaking on the party of the party of the second part to fur-
nish electric current over the ·electric lines of the party of 
the first part, situated on 'vhat is known as the Forest Hill 
Development in and just outside the City of Danville, the 
said party of the first part does hereby grant, sell and con-
vey, all necessary rights of way for electric light and power 
lines that said party of the first part has, may have, or has 
reserved in the Forest Hill -property. 
The said party of the first part does further grant and 
convey to the said party of the s·econd part, the following 
property and equipment, located on its Forest Hill property: 
1-40 foot Chestnut pole 
8-35 '' '' poles 
1-40 '' Cedar pole 
28-35 '' '' poles 
and all electrical equipment thereon, except street lighting 
equipment . 
. Also 500 feet underground primary line. 
The said party of the second part agrees to make all future 
extensions for service to the existing 2,300 volt-single phase 
and 220/110 volt-single phase lines when necessary, and con-
struct and operate same in accordance with the published 
rules and regulations of the Electric Department. 
Witness the following signatures and seals: 
FOREST HILL DEVELOPIVIENT COR-
PORATION 
By A. B. CARRINGTON, President 
CORPORATE SEAL At~st: 
BEN TEMPLE, Secretary 
CITy; OF DANVILLE, 
By E. C. BRANTLEY, Manager-Water, Gas 
. and Electric Department 
·Attest: 
C. B. STRANGE, Clerk of Council 
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page 151 ~ This contract of agreement conveyed to the 
City what is known as primary distribution sys-
tem, which is used for domestic lighting, and power service, 
but not for street lighting equipment. 
Q. As I understand it, the street lighting equipment was 
excepted from the contract? 
A. Excepted, yes, Sir. 
Q. What was the consideration paid by the City for this 
conveyance Y What was the consideration moving from the 
City to the Forest Hills Development Corporation 1 
Mr. Aiken: Object on the ground that the contract speaks 
for itself. 
1\IIr. 1\IIeade: The contract is not so clear about that. There 
is no dollars and cents named in it, but there is certain service 
and certain agreements. 
Mr. Benton: Wait a minute, lVIr. Meade, until the Court 
rules on whether you can tell about it. We just as soon 
you tell about it as Mr. Brantley, and Mr. Brantley as you. 
By the Court: The consideration asserted in the second 
paragraph is one of which you can introduce evidence be-
cause it doesn't specify and uses general terms ; so, verbal 
evidence will be admissible to show what constituted that con-
sideration. 
Mr. Aiken: Exception. 
page 152 ~ Q. What was the consideration moving from 
the City to the Forest Hills Corporation in re-
turn for the conveyance by the Forest Hills Development 
Corporation of that primary system of 'vhich you speak, to 
the City of Danville? 
A. The only thing I see is the City's agreement to make 
extensions. 
Q. Did they make extensions? 
A. Yes. 
Q. Did they make all the electric extensions in the new 
section? · 
A. All. 
Q. Can you tell the Jury what was the cost of those ex-
tensions? _ 
A. I don't have it up here with me. 
Mr. Aiken: Does Your Honor think that a contract which 
is admitte-d to have nothing to do 'vith the property under 
issue here has anything to do with this issue? 
By the Court: That idea oc~urred to me just now but if 
no objection is made to it, I won't do it. · 
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Mr. Aiken: I objected on the ground that the amount 
of consideration is wholly immaterial. 
By the Court: You objected on the ground that the con-
tract spoke for itself but I didn't hear an objection to the 
introduction of the contract. 
Mr. Talbott: Here is our thought about this 
page 153 ~ thing. These gentlemen are contending all the 
way through that the stuff out there is nothing 
but a bunch of junk, and attempted to prove that, by two 
witnesses, it has no value; that he City is not getting any-
thing for it; and we contend it is perfectly reasonable and 
·proper to sho'v that as to a part of this stuff, the City has 
given a consideration for a conveyance of the property which 
is not in issue here in this suit, a similar type of property, 
which '.amounts to a considerable figure in dollars and cents. 
We think that goes to the issue that these gentlemen. are 
raising that the property has no value. 
By the Court: The Court will have· to instruct this Jury 
to the contrary if the evidence shows the property was taken 
over by the City, the Court will instruct the Jury, accord-
ing to the laws laid down in thes·e cases, that the market 
value of the property is the value of it for the purpose for 
which they utilized it for. 
Mr. Meade: Do I understand the Court-
By the Court: I don't see the materiality of it. 
Mr. Meade: We wish to except. 
Q.· Mr. Brantley, will you please examine the statement 
which Mr~ King proved, which purports to show the cost 
of the street lighting equipment in the first section 
page 154 ~ of F.orest I·Iills as well as the cost of the gas, 
sewer and water mains in the first and second 
sections of Forest Hills, and tell the Jury whether those items 
as listed under •street lig·hting ·equipment cost or consti-
tute what is excepted in this contract you have just read 
to them by which Forest Hills excepts from the conveyance 
the street lighting equipment in the first section? 
A. With reference to street lights, I couldn't say without · 
referring to our inventory what is actually in the Forest 
Hills development. 
Q. I am not asking about anythin.g- except the street light-
ing equipment, but can't you refresh your memory and, by 
refreshing your memory, don't you remember you have seen 
this statement prior to this suit, .and check it, and are they 
correct~ 
A. I would say these items are absolutely correct. 
Q. Is there a.ny great difference, you think, that the dif· 
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ference in the actual figures and approximations would jus-
tify your looking· into the record to determine that fact? 
In other words, if you are not satisfied that those figures 
are accurate, I 'vant you took up your invoices and deter-
mine that they are accurate. I 'vill ask you this: answer ap-
proximately, and if you upon investigation find there is any 
variance or difference, please come back and tell the Jury 
so that you can give correct figures. 
A. I would say these figures-the only question is prob-
ably a question of labor-I 'vould say as far as materials, 
they are approximately correct; but as to labor, the stre~t 
lighting equipment and primary distribution system was put 
in at the same time and it would be right hard to separate 
the statement. 
Q. But those statements are approximately correct Y 
A. I think so. 
Q. Now, from your experience as electrical engineer and in 
dealing with such electric equipment as this, will you tell 
the Jury w·hat a fair rate of depreciation would be per year 
on this construction work for this section of street light-
ing equipment. 
A. 5%. 
Q. 5% per year on the street lighting equipment•t 
A. Street lighting equipment. · 
page 155 ~ Q. How many years will that be from the time 
they were installed until January 1, 1933l : 
A. Aproximately 5 years. 
Q. So that, in your opinion, their deduction for depreciation 
on that 'vork would be 5 times 5%, or 25o/o? 
A. Approximately. · 
Q. Will you tell the Jury what the total .amount of those 
items are as listed under this sub-section as the lighting 
equipment? 
A. $2,7 46.48. 
Q. The City of Danville owns its own water, gas and elec-
tric departments, does it not~ 
A. Yes, Sir. 
Q. Is gas and water furnished by the City of Danville 
through the 'vater mains and gas mains in Forest Hills to the 
residents there at the present time? 
A. Yes, Sir. ~ 
Q. Can, you give us the gross sales and net profits of the 
water, gas and electric departments for the last five years? 
A. I can give you the gross sales and operating inco~e; 
can't give you the net profit. 
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Mr. Aiken: Object, insofar as it applies to tne electric 
department. 
By the Court: On· 'vhat ground 
lVIr. Aiken: On the ground· that the Forest Hills Develop-
ment Corporation has already given the City their electric 
distribution system, and it is the water and gas in issue 
here. 
. Mr. Talbott: But you are still, Mr. Aiken, 
page 156 ~ using those stree lighting equipment in conjunc-
tion with the electric plant, for the purpose of 
furnishing street light. · 
Mr. Aiken: By the evidence introduced by your Secretary-
Treasurer shows the City has stopped charging about $800.00 
a year it was formerly charging for the street lights used 
there. 
~Ir. Talbott: That is right. 
1\Ir. Aiken: And I don't see just what the Forest Hills 
Company is paying the City now in its electric department, 
and I don't know exactly what you are trying to get at. 
Mr. Talbott: IIere is 'vhat 've are trying to get at. Trying 
to sho,v, if Your Honor please, that the City of Danville is 
engaged in the business, just as any private individual, of 
manufacturing and selling electricity, gas and water; that it 
is engaged in that business ·and is using at the present time 
as an integral part of its· system which. it ·operated for a 
profit the 'vorking materials and equipment that was bought, 
paid for and put in by Forest Hills. We think we are· en-
titled to show that by way of showing that the City of 
Danville is at the present time using our property for pub-
lic purposes, and that, therefore, they s'hould be 
page 157 ~ compelled to pay us compensation. · . 
By the Court: I think that was the object of 
it. 
1\tlr. Talbott: We think that along that line, the volume 
of the business which the City of Danville does it important 
for the consideration of the Court and Jury to show the 
extent to 'vhich it has embarked upon that mercantile un-
dertaking in a private business way. 
1\tir. Aiken:· Does the Court think that the amount of 
profits has got anything to do with this? Suppose they are 
losing money on it; what difference does it make? . 
Mr. Meade: Well, you can prove that. · 
Mr. Talbott: We want to· follow this up, if Your Honor 
please, by showing the _extent of· gross sales and profits in 
this particular section which the City is undertaking. 
By the Court : You can show the gross sales or profits 
in this :particular section, and that Danville. is engaged in 
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that business, and that since January 1, 1933, she assumed 
control and is using tho&e lines out there and charging for 
them; and you can show what the charges were; but ho'v does 
·it help you whether the City lost or made on its general 
. · volume of business Y 
pa~. 158 ~ Mr. Talbott: I don't think it is particularly 
important whether they lost or made but we think 
it is mat~rial to show the extent to which the City em:. 
barked on the business and the volume of business they do, 
by way of showing the nature of the business for which 
they are using as a part of-
. By the Court: Don't see that it 'vou~d have much pro-
bative value in this cause; but it seems to be harmless, to 
say the least. Go ahead. 
Mr. Aiken : We 'vould like _tQ h~v~ this understanding : 
If this evidenc~ comes in, ·'ve ·are going to ask Mr. Brantley, 
also, on cross-examination, to tell us how much less the City 
is getting out of the Forest Hills for its water, gas and 
electric service on account of reduced rates since annexation 
than. before. 
Mr. Talbott: We have no objection. 
By the Court: I thought it was kind of funny; that is the 
reason-go ahead, then. 
Q. I will ask you again, what do your figures show the 
gross sales from the water, gas and electric de-
page 159 } partments of the City of Danville were for the 
last five years Y . 
A. Water department, for the year 1928, $77,833.82; 1929, 
$110,937.33; 1930, $107,280.84; 191, $102,622.40; 1932, $102,-
021.79. 
Q. What is the total Y Have yon got it Y 
A. No. Gas department for t'be_ year· 1928, $198,960.58; 
1929, $100,110.66; 1930, $189,285.87; 1931, $180,321.04; 1932, 
$167,769.01. . 
Electric department for the year ~928, $418,064.90; 
1929, $423.015.82; 1930, $438,318.47; 1931, $431,543.98; 1932, 
$407,393.32. 
Q. After you leave the witness st~nd, will you add up 
all those figures . and g-ive us the total sum? Now. Mr. 
Brantley, can you tell the Court and Jury what the grosR 
sales have been realized from the water, gas and electric~ 
department for the year 1933 from January 1 to October l? 
A. I haven't anv of that with me. 
Q. Have you such information before you that will enable 
you to tell the Court and Jury what have been the gross re-
turns or revenue from what is known as the Forest Hills 
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section to the City of Danville for the period beginning Jan-
nary 1, 1933, and ending Octo her 1, 1933 T 
A. Water revenue from customers living in Forest Hills 
section, period of January 1, 1933, to September 1, 1933, 
gross sales, $505,34; gas revenue from customers living in 
Forest Hills section, period of J anua.ry 1, 1933, to Septem-
ber 1, 1933, $1,379.12. 
Q. Have you got the gross revenue from the electric de-
partment from Forest Hills covering that same period of 
time? 
A. No. 
Q. Could you give us those figures without much trouble! 
A. I could get them from my books. 
Q. Will you do that for us before the case is over? Who 
in your department has charge of the repair and mainte-
nance of the gas mains, water mains, sewer mains 
page 160 ~ etc. throughout the City? Does that come under 
your active supervision. 
A. Mr. W. J. Dickerson. 
Q. Do you know of any repairs made by the City of Dan-
ville for the Forest Hills Development Corporation to its 
water, sewer and gas mains in the Forest Hills section prior 
to January 1, 1933? . . 
A. I couldn't say without referring to my books. .. · 
Q. Could you say whether any repairs have been 1nade 
to this equipment I have just mentioned in the Forest Hills 
section by the City of Danville subsequent to January 1, 
1933? 
A. Not without referring to my books. 
Q. Will you please refer to your books before the trial 
of this case is over and inform us to such extent as you can 
the answer to those questions Y Do you know whether there 
is any bonded indebtedness covering public utilities of the 
City of Danville at the present time? 
A. Yes, there is some. 
Q. Could you give us approximately the amount, within 
$50,000.00 of the amount f 
A. No, Sir, not within $50,000.00. 
Q. Give us within $100,000.00? . 
A. I would say approximately $700,000.00. . 
Q. I read from Section 241 of Chapter ':.7 of the General 
Ordinances of the City of Danville, ns fo11rnvs: 
l\{r. Aiken : Object. 
· By the Cou'rt : I don't know. 
Mr. l\{eade: I want to read him the ordinance mul ask 
questions.· The ordinance make certain requirements of the. 
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manager of the gas, water and electric department, and I 
want to know if he is fulfilling those requiretnents. 
By the Court : Very well. · 
page 161 ~ Mr. Benton: You mean the Uity of Danville 
property? · 
Mr .. Meade: Yes. 
Mr. Aiken: Exception on the gTout1d it is reading a law 
book, which is not permitted. 
Mr. Talbott: We will remedy that objection. Just ~how 
it to Mr. Brantley and ask him to read it. 
Mr. Aiken: No objection to reading it to the Jury, if t_he 
Court rules it is proper. 
Q. I will ask you to read this provision here. 
By the Court: You have a right to show whether or not he 
is doing the things required. Well, go ahead and ask him. 
It isn't necessary but I don't see any objection to it but it 
isn't necessary to read that to him in order to bring ··mt 
whether he is fulfilling his duties. .Ask hin1 in your own lan-
guage whether. he is doing those lhings. 
Mr. Meade: This section requires the 111anager of the 
· various water and electric departments of the City 
page 162 ~ to make a charg-e ag·ainst the various City 9-e-
partments for service of 'vater, gas or electricity, 
in the same manner as if such departments were private 
consumers, and the same rates shall apply as are charged 
respectively to the citizens· 'vho use them, and when such 
gas, water a.nd electriqy are used by the City without being 
measured by meters, an estimate of the value and proper 
charge to be made shall be established by a Council ·Com-
mittee on Finance. Now, throughout the City, do you make 
a special charge against any department of the City for 
electricity consumed in the lighting equipment 7 
A. Yes. . 
Q. Against what department do you make that charge? 
A. Depends on which department it is; the department 
using the service. 
Q. Take the street lighting equipment. What department 
is that service charged aga_qin,st? 
A. Charged to the street lighting department. 
Q. As I understand it, the street department is allowed 
certain appropriation every year for that ·department? 
A. That appropriation is made by me and not by the str~t 
department. · 
Q. And that item is charged to that department? 
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. A. Yes. 
Q. Does that department .. pay into · the City the amonrit. 
charged against it 7 . . . . . · . 
A. We receive a check f.rom the City .Audit~r f.or that 
amount. 
Q. 'Vith reference to the . water furriish~d the 
page 163 ~ fire plugs throughout the City, to what de-part-
ment do you charge the service for water, service 
to the fire plugs Y . . . 
A. That comes under what we .call the public works com-
mittee for fire protection. 
Q. They pay so much each year t 
.A. So much per year for hydrants. . 
Q . .And that is paid into the general treasury ·of the City,_ 
A. Paid to the electric department and, of course, the fund 
is transferred to the general fund. . . . 
Q. Is that paid by check from the Auditor1 
.A. Paid by check from the. Qity Auditor. 
Q. Before annexation, before January 1, 1933, did the 
Forest Hills Development Corporation pay to the City of ])an-
ville for the water serviced to the fire plugs in the Forest 
Hills section 1 · 
A. Yes. 
Q. Did they, the Forest Hills Development Corporation,. 
pay to the City of Danville for servic-e by way of electricity. 
furnished to street lighting equipment 1. 
A. Yes, Sir. 
Q. In the Forest Hills development 7 
A. Yes, Sir. 
Q. Modifying my question to this extent, that service for the 
street lighting equipment was only paid as to that equipment 
in the first section; is that correct Y · 
A. No; they had two small lights in the second section. 
Q. They paid in both sections Y 
Well, the situation there then was this: The Forest 
Hills Development Corporation ut in street lighting equip-
ment in the nrst section, and in March, 1928, reserved that 
· equipment in that contract heretofore mentioned; 
page 164} and then the City installed the primary system, 
or the electric lines and equipment, in the sec-
ond section and also the street lighting equipment Y 
A. Only street lighting equipment put in the second section 
were two small lamps put in, but I don't remember whether 
we installed it or put in by some outside concern; but paid 
for bv Forest Hills. 
Q. ·Just two lights you sayY 
A. As I recall, two small lights. 
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Q. In any event, the Forest Hills Development Corpora-
tion, prior to January 1, 1933, paid for electric current that 
was used in lighting the streets __ in Forest Hills¥ 
A. That is right. · · 
Q. Now, since the annexation; since January 1, 1933, has 
a charge been -made against the Fire Department or the 
Committee on Fire Prevention for necessary water to fire 
plugs in Forest Hills? 
A. Yes. 
· Q. As I understand it, from January 1, 1933, to, we will say, 
October 1, 1933, this particular department covering fire pre-· 
vention throughout the City has paid through check _of the 
Auditor into the General Treasury of the City of Danville 
money to cover water service to the fire plugs in Forest 
Hills7-
A. Yes. 
Q. Since January 1, 1933, has the- Public Works Committee 
been charged with the cost of the electric current furnished 
the street lighting equipment in Forest Ifills! · 
· A. Y-es. 
Q. And since January 1, 1933, up until the present date, 
the Public Works Committee, by n1eans of check from the 
City Auditor, has paid money int(\ the General Treasury of 
the City of Danville for electric service out in Forest Hills 
which has been used in the lighting equipment there? 
A. In -the street lighting. . 
Q. ~{r. Brantley, do you recall whether any bonds have 
been issued on the water, gas and electric works 
page 165 ~ and distribution plants of the system since Jan-
uary 1, 1933 Y 
A. No. 
Q. Can you explain to the Jury how those bonds which 
you have referred to as being aproxh:nately $700,000.00 are 
issued with reference to the gas, water and ~lectric depart-
ments of the City of Danville? 
A. Not without referring to the records. 
Q. Could you say whether the water, gas and electric de-
partments of the City of Danville stand behind these bonds? 
A. I think they are general obli.gation bonds. 
Q. Are those bonds charged to the 'vater, gas and electric 
departments, I mean the Water Works, Gas Works and Elec-
tric Works and system, are these bonds charged against them 
on the books of the City of Danville? In other wo~ds, do 
they have to be paid out of these works an,d the distribution 
system? 
A. No. 
Q. Under the ordinance of the City of Danville, are you 
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required to make charges for repairs made on the water, 
gas and sewer mains throughout the City? 
A. On the water mains, we are; on the gas mains, no. 
Q. Have you met that requirement throughout the City of 
Danville? 
A. Yes. 
Q. Are all.repairs to be made to the gas mains throughout 
the streets of the City of Danville required to be made by 
your department and nobody else? 
A. Yes. 
Mr. Benton: We don't desire to kill any time but what is 
the purpose of this line of examination, whether Mr. Brant-
ley is proficient i;n. his duties or·what the rules and regulations 
of the City of Danville are as to what ;Danville dotls with its 
property. I don't see that it has any bearing on 
page 166 r the Forest Hills issue. · · 
may be. 
By the Court: I don't know what the object 
Mr. Talbott: Just goes to those these pipes etc.. we paid for 
and put in at our own expense are now in such position that 
they can't be touched, being in the streets of the City of 
Danville, without permission of the ~Ianager of the . Gas De-
partment and other authorities of the City of Danville. If 
we want to go in there and open them, we can't touch then1 
without their permission. 
By the Court: I thought the object was to ·show with 
reference to the City of Danville that they were exercising 
control since annexation of Forest Hills and to show that by 
exercising control and domain, they took it. If that is the 
object, the evidence is proper. Go ahead. 
Q. (Stenographer reads question: Are all repairs to be 
made to the gas mains throughout the streets of the City 
of Danville, required to be made by your Department and no-
body elseY 
A. Yes. 
Q. Can any one connect with these mains throughout the 
City of Danville, open them, extend them in any 'vay with-
out permission from your Department f 
A. No. 
By the Court: That would be a question of law, wouldn '.t 
itY 
page 167 r Mr. ].tfeade: Well, it comes within the require:-
ments. 
Mr. Benton: All of this is law, every bit of it, within the 
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ordinance. vV e don't object to your proving the ordinance 
in the proper manner but ~Ir. Brantley is not a lawyer. _ 
Mr. Talbott: We are proving that under the system in 
force-
By the Court: You have a right to prove the ordinance 
and that will show what the duties of the officers are; then, 
you have a right to show whether or not these .officials have 
performed those duties. 




By Mr. Aiken: 
Q. I want to show you Section 281 of the City ordinances 
and ask if that regulation about touching the water r:nains 
doesn't apply to anything outside the City as 'veil a.S in it 1 
Mr. Talbott: By the terms of Section 281 Y 
Mr. Aiken: Yes. 
Mr. Talbott: Object on the ground that upon 
page 168 ~ inspection of Section 281, it hasn't got any thing 
to do 'vith that. Just savs how it shall be laid. 
By the. Court: Seems to n1e that calls for an interpretation 
of the ordinance. 
Mr. Aiken: I don't think it does, sir. 
By the Court: Seems to me that would be a question for 
the Court instead of for the witness. I ruled a little while 
ago expressly, it looks to me the only thing he can do is to 
show whether or not .they carried out the duties. This ques-
tion you are asking for calls for a construction of the statute 
by the Court. 
· 1\{r. Aiken: Didn't mean it that way. I will withdraw it, 
if the Court -
Mr. 1\{eade: That refers to water works laid by the City 
of .Danville, outside the City limits; and Forest Hills has 
laid these pipes and mains outside the limits. If he is talking· 
about prior to January 1, 1933, the City had nothing to do 
'vith it but inspect and supervise. That refers to works put in 
by the City of Danville outside the corporate limits, if they 
choose to do so. Now, January 1, 1933, F'orest Hills is in 
the City limits, so that it is immaterial any way 
pag-e 169 ~ you look at it. 
Mr. Aiken: I will :withdraw the question. 
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Q. 1\{r. Brantley, I don't believe you were asked on direct 
examination about your qualifications as engineer in your par-
ticular specialty. For the benefit of the record and the Jury, 
I 'vould like to ask you that. What experience and qualifica-
tions have you had in your particular line of. engineering? 
A. I a1n a certified mechanical engineer under the stat~ 
·la,vs of Virginia. I studied engineering at the University 
of Alabama. I have been engaged in engineering work since 
1910, electric and mechanic. . 
Q. I believe you served as an officer on the engineering corps 
in the Army? 
A. Two years. . 
Q. How· long have you been 'vith the City of Danville! 
A. Little over 13 years. 
Q. Been with the Water, Gas.and Electric Department since 
that time? 
A. I have been with the Electric Department for the length 
of time, _and the Water and Gas since January 1, 1927-. 
Q. Now, on the figures that you gave in answer to Mr. 
~Ieade 's question about the receipts from the Water and Gas 
and Electric Departn1ent, I understood them to be just the 
total gross receipts; is that correct? 
A. That is correct. 
Q. Take the figures on water for the last· year, that you 
have for 1932, gross fig·ures; what were they¥ 
. A. $102,021.79. 
Q. ·That means the City's Water Department took in $102,-
000.007 
A. That is right_. 
Q.. Could you tell us whether it was operated at 
page 170 } a profit or a loss that year? 
A. Taking the fixed charges, it was operated at 
a loss. 
Q. Can you tell us approximately how much money came 
in from the Forest Hills section to the Water Department in 
. the ·year 1932 T 
... ~. No; I haven't those figures with me. . 
Q. You haven't those figures for the Gas or Electric Depart-
ment? 
A. No. 
Q. Do you know, lVIr. Brantley, whether there has been are-
duction in the rates charged for water,; gas and electricyt 
to the Forest Hills section since annexation Y 
A. There has. · 
Q. Can you tell us what that reduction is~ 
A. I couldn't say without referring to the rate schedule; I 
could approximate it. 
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Q. When you get off the witness stand and have the oppor-
·tunity, can you get the information for us, showing how much 
less money the City of Danville is receiving per year or per 
six months-possibly we had better work it out for six months 
because it -hasn't been a year yet-for the Forest Hills sec-
tion, both from the residences and the Corporation, itself, than 
it received for a similar period prior to annexation? 
A. I will. 
·Q. Now, in. regard to the bonds· that Mr. Meade questioned 
-.y_ou about, I believe you said there are about $700,000.00 worth 
. of bonds outstanding that were issued for the con-
page· 171 ~ struction of water, gas and electric properties; is 
that. right Y 
A. Yes, sir . 
. Q. I. expect you had better answer me verbally ·so these 
young ladies can get it. I can see you nod your head but I am 
afraid .they don't see that. Try to talk so this. last gentleman 
can hear you.. I will ask you if any of those bonds which you 
.mentioned are specific liens on any of the gas, water and elec-
tric works and distribution systems¥ 
A. No. 
Q. They are not Y 
A. No. 
Q.- Just general obligation bonds of the CityY 
A. General obligation bonds. 
Q. There is no lien whatever, then, against any of the water, 
gas and electric property of the City of Danville Y 
A. No, sir. · 
Q. Never has been since you been here Y 
A. Not to my' knowledge, no, sir. 
Q. Now, Mr. Brantley, did you have any thing to do with 
the supervision of any of the water or gas mains or electric 
equipment of Forest Hills Y 
A. Yes. · 
Q. Whatf 
A. We installed all the electric equipment charged to For-
est Hills¥ · 
· .Q. WhenY 
A. I don't remember exactly when it was in the first section; 
1926, probably when it was installed. _ 
Q. In what capacity did you. do that? 
A. I was at that time Superintendent of Light and Power. 
Q. Did you do it for the City of Danville or for the Forest 
Hills Company Y · 
A. For the Forest Hills Company. 
:Q. Did they pay you for it? 
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page 172 ~- A. Paid us for it. 
Q. Did you have any agreement with them that 
on behalf of the City of Danville you would ever pay them 
a dime, if they came into the City 7 
A. No. 
Q. Were you or not doing it as a favqr to the Forest Hills 
Company? 
A. I think so. 
Q. That street lighting equipment out _there, is that the type 
of lighting fixtures ordinarily used by the City of Danville in 
its residence sections 7 
A. Much more expensive type than they use. 
Q. Have you got any like that in the City? 
A. We have some in the business section. 
:· Q .. I mean ·the residence section. You have any thing like 
that? 
A. Only on City property. Memorial Mansion is the' only 
place we have standard lights like that. 
Q. "\Vhat is the difference behveen that type of fixtures and 
the type the City uses in its residence sections 7 
A. This is ornamental fixture, cast iron or stell-I don't 
remember-ornamental light at top that we use for-
Mr. Meade: If Your Honor please, want to object to that 
line of examination for t_his reason: The City of Danville 
hasn't gone out in Forest Hills and put poles and this type of 
lighting system there. We claim they have taken our poles 
and our equipment, and Mr .. Brantley testified here a charge 
has been made for service there. Now, if the City had gone 
out there and r~fused to use the equipment we 
page 173 ~ have got out there since January 1, 1933, that 
would be all right, but what we are suing for is 
what they h~ve taken. . 
By th~ Court: You are suing for the v~ue, and the value 
of it would be according to what it is intended to be used for; 
that is, what it is used for. Now, wouldn't that go to the 
question of valuation of it as it stands T You, for instance, 
put up an expensive house, and that house is just top heavy. 
You put more money in it than you can sell it for on the 
market. Now, i~ you would sue for the value of that house, 
you would have to recover the market value of it. 
1\Ir. Meade: But suppose I claim Mr. Aiken took my Buick 
automobile. I wouldn't sue ·him for a Chevrolet. I wouldn't 
let him prove the value of a Chevrolet~ 
By the Court : I understand that, but if you are suing him 
for an automobile intended for public service and worth noth-. 
ing except for public service--in other words,· the Chevrolet 
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might be worth as much as the Buick. That is admie?sible, ~ 
thi~, on that ground. 
~{r. Ivleacle : We wish to except. 
(A.djournment for lunch.) 
page 17 4 ~ The witness, 
W. B. SOURS, 
recalled, testified as follows : 
DIRECT EXAMINATION. 
By ~fr. Talbott: 
o;Q. Since you_left the witness stand this morning, have you 
examined the records of the Clerk's Office of the Corpora-
tion Court of Danville Y 
A. Yes . 
. · Q. To see whether the maps you identified as Exhibits 
#3, 4, 5 and.6 pave been recorded in that Clerk's Office? 
. A. Yes.. Only two have been recorded. That is the first 
map, first section of Forest Hills. 
Q. The maps of the first section of Forest Hills have been 
recorded in the Clerk's Office Y 
A.. Yes. 
Q. The maps of the second section, which, prior to Jan-
uary 1, were entirely without the corporate limits of the City, 
have not been recorded T Is that correct Y 
A. Yes. 
CROSS EXAMINATION. 
By Mr. Benton: 
Q. 1\fr. Sours, I overlooked asking you a question. What is 
the value of all this property you tes,tified as to, this morn-
ing, gas mains, water mains and sewer mains outside of the 
ground, assuming that they are no'v taken up from where they 
are and sold T 
~{r. Talbott: If Your Honor please, we object to that be-:-
cause so far as this case is concerned, one of the essential 
Plements, the damages-not the damages but the value of_ the 
property, is its use as it is. · 
By the Court: That is the test; the purpose for 
page 175 ~ "rhich it is constructed and intended; and the 
test in this case is not what it is worth as junk. 
Mr. Benton: We would like to note an e~c~pti9~· 
• 
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The witness, 
By Mr. Aiken: 
E. C. BRANTLEY, 
recalled, testified as follows: 
DIRECT EXAMINATION .. 
Q. (Stenog-rapher reads question: What is the difference 
between tl1at type of fixture and the type the City of Danville 
uses in its residence sections?) 
A. The fixtures used in Forest Hills are ornamental fix-
tures, of steel or iron standard, I don't remember which, with 
ornamental lamp top. The fixture we use on our street light-
ing in Danville is what is known as a "goose neck" bracket. 
That bracket is fastened to the poles that carry the primary 
pole, the primary wires, and ·the street lighting wires, which ~ 
makes a very much cheaper installation. . 
Q. Is that the type you use in residential sections in Dll,n-
ville, generally? 
A. Yes. 
Q. Assume that Forest Hills is now a part of the City but 
there is no electric fixture there. If you put any in there, 
'vhat type would you put in f 
-~ir. Talpott: Objection is made to that question. 
Ry the Court: Objection sustained. The question in this 
case, as I see it, is whether or not the City has 
page 176 } taken over these lines in Forest Hills and aban-
. doned them. 
1vir. Aiken: This goes directly to the value, want to know 
if thev are more valuable. · 
By "the Court: You can very easily ask him what was the 
value and what is the cost of the same type like he puts in ·a 
residential section of Danville. · 
. Mr. Aiken: All right. 
Q. What would be the value of such fixtures as you gen-
erally use in residential sections of Danville, enough of them 
to properly lig·ht Forest Hills area Y 
1\fr. Talbott: .Objection is made to that question, of Your 
Honor please. . 
By the Court: I think that is a proper question on the ques-
tion of value. 
Mr. Talbott.: ~ote an exception. 
() 
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A. I would say not over $1,000.00, assuming we had correct 
poles to take care of the brackets. 
Q. Did you have any thing t~ do with the installation of 
the water and gas mains in Forest Hills Y 
A. Not in the first section. 
Q. Did you have any thing to do with it in the second sec-
tion? 
A. We furnished Forest Hills with some information as to 
the class of materials and the types. 
page 177 ~ Q. Do you know the specifications of the water 
mains in both areas Y 
A. You mean-yes, I do. 
Q. In the oid loop and the new loop! 
· A. Yes. 
Q. What are the specifications? 
A. 6'' cast iron, known as Class B type. 
Q. Does that conform to the City specifications for a City 
the size of Danville Y 
- A.- It does in some sections. _ 
Q. In that section, does it' 
A. No~ Our specifications woulq be di~erent. 
Q. WhyY 
A. Not large enough. 
Q. Not large enough for what Y 
A. For adequate fire protection. 
Q. You mean the 6" main is not large enough f 
A. No. . 
Q. What size main would you install Y 
A. I would say, not less than 10". 
Q. I wish you would explain to the .Jury why you say that. 
A. The National Board of Fire Underwriters require for a 
district of that type a certain amount of water. Under fire 
test, we find that water is not available under a 6" main. 
Q. Haven't got enough water there to properly fight fire Y 
A. No; not a.ccirding to the Underwriters' requirements. 
Q. Have you made up any estimate of what it would cost as 
of January 1, 1933, to put in installations of 'vater mains, 
gas mains, sewer m~ins and street lighting fixtures, with in-
cidental equipment involved, in this suit? 
A. Yes. 
Q. What would the cost of construction be as of 
page 178 ~ that time for Danville's specifications? 
Mr. Talbott: Mr. Aiken, you say what it would cost to put 
it in-by whom do you mean, by thP- City of Danville Y 
Mr. Aiken: By Mr. Brantley's Department. 
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~Ir. Talbott: . We want to object to that line of evidence 
upon the ground that it is not a fair test of the value of these 
improvements as to what it would cost the City of Danville 
with its overhead expense eliminated and with its labor al-
ready here in the employ of the City to go out there and con-
struct a thing of this sort 'vith absolutely no additional ex-
pense imposed on the City except the use of the present ex-
isting City org·anization and personnell. We think it not a 
fair test of the value of these things to ask a witness what 
it would cost under those conditions ·which are abnormal and 
which eliminate a large item of cost 'vhich would be incidental 
to the construction. 
By the Court : The test of the value of those improvement8 
is what they were easily worth the first of January, 1933, and 
it seems to me your question is proper and the point you 
made against the admission of it may be asked by you on cross-
examination. 
page 179 ~ Mr. Talbott : Wish to note an exception. 
A. Our estimate on installing the same equipment now in 
·Forest Hills, water and gas: The gas, $12,403.40; water, 
$12,960.33. 
Q. I believe you have already said that the electric fixtures 
such as you generally put in residential sections would be ap-
proximately $1,000.00? 
. A. Our estimate of that, $973.70. 
Q. I ask you if, in your opinion, you could have had that 
installation done at approximately that amount? 
.A. At the present ti~e. 
Q. What is the total? 
A. Total is $25,363.73. 
Q. Have you made an estimate on the sewer? 
A. No. 
By the Court: You mean approximately, the first of Jan-
nary, 1933. 
A. Today, sir. 
OROSS EXAMINATION. 
By l\fr. Meade: 
Q. Your figures are based on the cost today, not January 
1, 1933? 
A. Yes ; of course, January 1, 1933, would be less. 
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RE-DIRE.CT EXAMINATION. 
By 1\fr. Aiken: 
Q. You think it could have been done less than that January 
1, 1933? . 
page 180 ~ A. Yes. 
Q. Approximately how much less Y 
A. Possibly 20%. 
Q. Is it your opinion, then, it could have been done Jan-
nary 1, 1933, for approximately $20,000.007 · 
.. A. Yes, approximately that. 
Q . .Say you made no estimate on the sewerY 
·. A. No estimate on the sewer. 
. Q. Do you know if any body in the City organization made 
any estimate on the sewer? 
- -A. Mr. Scott, the City. Engineer, probably has. 
Q. Have you had a chance to get up any of the figures we 
asked you about Y 
A. Some of them. 
: Q. I believe-about the receipts from out there; can you 
tell us about the . receipts from the Forest Hills section for 
the first six months of this year Y 
A. I can give it to you for the first eight months or nine 
months. · · · 
Q. The first nine months will be all right. 
A. The first nine months, gross sales, water: $57 4.54; gas: 
$1,568.14; electricity: $1,938.95. 
Q. That is for the first nine months of this year Y 
A. First nine months of this ye~r. 
Q. Could you total those up Y 
A. $4,081.63. 
Q. Now, have you got the figures on a corresponding period 
for 1932? 
A. No, I haven't those figures. 
Q. I wonder if you can get them. 
A. I have approximately the difference in the base rate. 
Q. What is the difference in the base rateY 
A. The difference in the base water rate is 25%; reduction 
in the base gas rate, 11% ; reduction in base light 
page 181 ~ rate was 25%. 
Q. I believe you, prior to annexation, received 
$800.00 a year from the street lights and about between 
$500.00 am,d $600.00 for the water, for the fire hydrants? 
A. In 1932, the receipts from fire hydrants was $560.04; 
street Iig·hting, $856.01. 
Q. They are items which you are not receiving now~ 
A. Not receiving now from Forest Hills. 
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Q. Can you tell us, as an expert in the utility business, 
whether the privilege of paying for the upkeep _of a gas main 
and a 'vater main and street lights, and paying for the cur-
rent- and the water without the right to charge it back to any-
body is a valuable thing or not Y 
A. Of course, it all depends on the revenue you get from 
it. It is not as valuable if you don't have to maintain these 
services, of course. _ 
- Q. What I am asking you is this: _If you assume that the 
Forest Hills Company has been- saved the expense of keep-
ing the quipment out there in repair, for which they make 
no charge back against anybody else, and been saved the ex-
pense of paying for water, saved the expense of paying for 
·electricity for its street lights, and put that duty on you and 
your department, in your opinion has the Forest Hills Com-
pany given up any thing of value, given up any thing for 
that privilege Y _ 
1\tir. Meade: If Your Honor please, we want to object to 
.that question. Your Honor has ruled out paragraph 4 of the 
grounds of defense, which is that thing in almost so many 
words, dealing with whether . or not it has been profitable to 
Forest Hills or a loss or gain to them by reason of annexa-
tion. Your Honor -has ruled it is immaterial in this case and 
should not be considered. We object on that ground. 
By the Court: The objection will be su~t.ained 
page 182 ~ on that ground and on another, that it is a ques-
tion for the Jury and not for the witness. 
Mr. Aiken: All right, sir; exception. 
Q. Mr. Brantley, can you tell us whether there has been 
any objection to come to your department from the Forest 
Hil1d Company to such use as the City is making of the wa-
ter and gas mains 7 · 
A. No, sir. 
Q. ·Have they $.anged their policy in any manner, that 
you know of? 
J\IIr. Meade : What sort of policy Y 
Mr. Aiken: Not wanting the City to serve that section in 
water, -gas· an_d electricity. 
A.. Not that I know of. 
Q. The only thing that has changed is the decrease in the 
amount of money you are getting; is that right Y 
A. That is all that I know of. 
·~r-.l8 . Supreme Court ·of Appeals ·of Virginia. 
RE-CROSS EXAMINATION. 
·By-Mr.' ·Meade: 
Q. Have _you added up the total gross returns from the 
three departments for the last five years, up through 19321 
A. Yes. 
- Q: Y'Till you give that figure to the Juryt 
A. Total revenue, five years, water department: $500, 
_696.18; gas department, $935,447.16; electric department, $2,-
118,336.49. 
. _ Q. I understood you to say that you took a 
page 183 ~ part in the inspection of the work done on the 
second section of Forest Hills~ 
~ A. We furnished the. Forest Hills Development Company 
. with some information on the class of materials and the type. 
. Q. Did you or some representative for you, or some sub-
ordinate under you, go out from time to time on the job and 
inspect that work? 
.. A. Probably so; I couldn't tell you. 
_Q. Now, with reference to the first section of Forest Hills, 
didn't you go out on that job and inspect that work? 
A. I had nothing· to do with the water and gas department 
at that time. 
Q. vVho was in charge of those departments at that time¥ 
A. f think ~Ir. Frank Talbott. 
Q. Do you know whether Mr. W. J. Dickerson went out on 
the job at that time and inspected that work out there Y 
A. I couldn't say. 
Q. Did I understand you to say that the water mains in 
Forest Hills were insufficient to take care of the water in case 
. it mig·ht be needed for fire protection Y 
_ A. Not to meet the Underwriters' requirements. 
_, . Q. You understand it makes no difference to us about the 
Underwriters' requirements. What we are after is your opin-
ion whether or not the pipes are large enough to take care 
:~.f the hose and water that might flow through itY 
A. I don't think they are. 
Q. You say the water 1nain and gas mains in Forest Hill1:1 
laid by the Company do not live up to our meet the re-
~quirements of the City for development of sections in the City 
of Danville similar to that 1 
A. Yes; we would not put hi pipes of that size in a similar 
section-in a section similar to that. 
; · .Q. ·What size pipe would you put in in a development of 
that kind? 
A. I would say not less than a 10". 
Q. 'Vould you consider the equipment out there, so far as 
\. 
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water mains and connections are concerned, more 
page 184 ~ or less indaquate for the development 7 
A. I think so. . 
Q. I will ask you did you write this letter. 
].{r. Aiken: I ·would like to see it . 
. - Q~ If so, please· read it; state to whom it is addressed and 
read the letter. . 
. A. ''Forest Hills Development Corporation, Danville, Vir· 
ginia. Gentlemen: The water. and gas mains in F'orest Hills 
were installed in accordance '~lith instructions furnished by 
this Department, standard materials being used throughout 
the entire installation. 
y ery truly yours, 
E. C. BRANTLEY 
Manager.'' 
Q. What department were you speaking of when you said 
they were installed in accordance with instructions 1 
A. I am referring to n1y department. 
Q. Talking about your department 1 
A. ·Yes. · 
Q. You didn't say any thing about those water mains bei:p.g 
too small at that time? 
· A. No, sir. 
Q. So, you have changed your opinion as to w~ether or 
not these water mains met the City's requirements: You 
have changed your opinion since the date of this letter 1 
A. No, I haven't. · 
Q. Can you tell the Jury why you didn't qualify your letter 
and bring it to the Forest Hills Company's attention? 
A. I can't say why but I am referring to installation and 
material that is standard. 
Q. Your letter says the i.vork was installed in 
page 185 ~- accordance with instructions furnished by this 
department. 
A. Installed. 
Q. If you furnished. instructions don't you think if you 
thought at that time the·mains ought to be larger, you would 
have said so? 
1\fr. Benton: Desire to object to that question. ].fr. Brant-
ley has told Mr. l\feade what' he meant and what he said. 
- ----- -- ~~-
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By the Court: I think it is proper on cross-examination. 
Mr. Benton : Cross-exanrining your own witness Y , 
Mr. Meade: You brought that out. I didn't bring out any 
question about the inadequacy of the main. · . .· 
By the Court: I think the question is proper in view of 
the testimony of the witness. 
· Q. I say, you state in your letter that the work was done 
in accordance with the instructions furnished by your de-
partment, meaning your department, the water department. 
!f, at the time you had written this letter and if at the time 
'you gave those instructions, you thought the water inain inade-
quate to take care of the situation, would you not have called 
it to the attention of the Forest Hills Development · Corpo-
ration! 
A. ~ ot necessarily. 
Q. What was the object of your instructions? 
A. To see that the mains were installed properly so that 
they wouldn't be subject to leaks in case a fire 
page 186 ~ hydrant was broken. 
Q. Isn't the biggest thing in the installation of 
water mains the fact that you get large enough mains to 
take care of the current, to take care of the water? 
A. Should be. · 
Q. Wasn't that one of the biggest things in laying Y 
A. Yes, but we ?.von 't responsible in supplying to Forest 
Hills. 
Q. Don't you know if this occurred to you at the time, you 
would have suggested it to the Forest Hills Development 
Corporation? . 
A. I probably did suggest it to them. 
0. You didn't say any thing about it in your letter. 
A. No. 
Q. I will ask you to file that letter as Brantley Exhibit # 1. 
In arriving at your figures, the cost of replacement of 'the 
gas, water mains and connections and the street lighting 
equipment in Forest Hills, in making your calculations, you 
figured yourself head of the department of gas and the water 
department on yesterday, consulting engineer or super-
visor of that work, did you not? 
A. I didn't actually make any charges for my services. 
Q. ·You didn't make any allowances for any charges of an 
outside consulting engineer Y 
1L No, sir. 
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Q. Did you make any allowances for charges for assistant 
to you, a practical man on the job throughout the con-
struction! 
A. Only a foreman. . .. 
Q. Who would have been the foreman, if the work had 
been done under you 7 
A. 1\{r. Dickerson. 
Q. He on the City payroll 1 
A. Yes. 
Q. The City p~ys him a regular salary! 
page 187 } A. Yes. 
Q. How much labor did you consider as being 
on the City payroll in making your estimate Y 
A. I considered all of them on the City payroll . 
. Q. Did you charge anything for labor in the estimate of 
your cost? 
A. Oh, yes; this includes labor and materials. 
Q. Any of that labor you added in those figures .labor paid 
a regular salary or wages throughout the City -of Danville? 
A. Some of it. 
Q. At what rate did you figure your labor? 
· A. 20c. ·You mean the labor. At 20c per hou:r-
Q. How many hours? 
· A. I forget the number of hours. I can get you the total. 
No, I don't have that here; just have the total amount. I 
l1aven 't any information on that. 
Q. Did you add a~ything in there for office expense Y 
r A. No .. 
Q. Now, can you calcul~te for the Oourt and for the Jury 
what it would cost to replace this equipment out here if there 
"ras a contract awarded to an outside contractor? 
~fr. Aiken: Object. 
By the Court: What ground f 
Mr. Aiken: On the grounds that it is not within his knowl-
edge, can not he within his knowledge as .to what some con-
tractor could bid on it. 
- · · By the Court : The test of the market value. 
page 188} of a thing is what it would bring when a person 
sells that doesn't have to sell and wants to sell 
and when a person doesn't have to buy it and wants to buy 
it. I think the question is proper. . 
Mr. Aiken: Exception. 
A. I think a contractor's estimate wo-uld be approximately 
the same as ours only the overhead charges he had, I don't 
know.· 
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Q. Wouldn't you allow something for his services~ 
:l\.. He probably would .. 
Q. vVouldn't you allow something for his foreman's serv-
ices! 
__ .A. I thlnk he would. 
Q. That would all increase the cost of the replacement, 
wouldn't it 7 . 
A. Increase it some ; yes. . 
Q. Wouldn't ~ncrease it to a very substantial amount? 
Among your labor, in figuring a contract of that kind, aside 
from the materials, as a matter of fact isn't it hvo or three-
men on that job who pay high salaries or high wages, who 
would mighty near offset all the labor put together? 
A. No; the ·cost of labor on this job of this sort is very 
small compared to other labor. 
Q. Did you allow anything for profit on the job t 
A. A contractor would. Of course, we don't. 
Q. You haven't figured that in here~ 
A. No, sir. . 
Q. So, that the figures you have given here do not in any 
way give an accurate estimate of the cost of replacement 
of that equipment by some contractor who is in the busi-
ness, makes his 1iving by that sort of construction work, does 
itY 
A. I think it does. He would add a certain per-· 
page 189 ~ centage to this; it just depends on what-he might 
take it for less than that. 
Q. You think Mr. Laramore 'vould do it for less than that? 
~fr. Aiken and Mr. Benton: Object. 
By the Court : Sustained. 
A. I can't say 'vhat he would add to those figures. 
Q. I would like to know the name of the contractor you 
have in mind. 
Mr. Benton: Object ·to that. You are not a contractor, 
and you will have to be sworn, if you want to testify about 
it. 
· By the Court: What is the question you ask? 
Mr. Meade: I was just talking to Mr. Benton. Just with-
draw the question, if there is one-:-if you have anything in· 
the record about that last statement. · 
. ·Q. Approximately ho'v mucl1 would you add to that figure 
that you have given here to take care of those additional ex-
penses that would be incurred if an independent contr.actor: 
did this work? 
·, 
... 
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A. That depends on how bad he wanted the job. 
Q. Well, allowing him a reasonable profit on his under-
taking, ho'v much additional would you add to yo~r figures? 
A. I would say a reasonable fee at the present 
page 1.90 }- time would be between 5% and 10%. . 
Q. Suppose you add 10o/o for profit, how much 
have you allowed there for oyerhead for office and over-
headY 
A. That would include everything with him, I think .. 
Q. You think that would include his foreman's wages? 
A. If you figured the foreman, I think it would. 
RE-RE-DIRECT EXAMINATION. 
By Mr. Aiken: · . 
Q. I don't believe theN. R. A. scale of wages was in effect 
Jan nary 1, of this year, was it? 
A. I don't think so ; no, sir. 
By the Court: l\1r. Brantley, these charges that you have 
made, that is to say, the City has made against the Forest 
Hills :Corporation for light, water etc., are those bills made 
out and paid for by the lot owners or by the Forest Hills 
·Corporation? 
A. By the Corporation. 
Q. l\fade out since the first of January by the Forest Hills 
Corporation~ 
A. Before the first of January. 
Q. l\fade out before the first of January against the For-
est Hills Corporation Y 
A. Yes. 
p'age 191 ~ Q. And paid for by them' How about since 
the first of January? 
A. They have been charged to the City. 
Q. But the City is not collecting. Then, don't they make 
out bills against somepody? 
A. Make them out to the various City departments. 
Q. Then, how do the City departments collect 1 
1f r. Talbott: He thinks Your Honor is talking about the 
street lighting equipment, and I understood Your Honor 
to he talking about the consumers. 
By the Court: That is what I am talking about; about the 
consumers; about the home owners. I want to know how they 
flre made out since the first of ·January. 
Mr. Brantley: We bill the consumer directly. · ~ . 
By the Court: He pays for it? 
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l\'Ir. Brantley: Yes. 
By the Court: How did you do it before the;n 1 
page 192 ~ Mr. Brantley: Same way. 
Mr. Aiken: The only difference is the reduction 
in ratesY 
· Mr. Brantley: Yes. 
Bv the Court: I understood that before the first of Janu-
ary, .. the Forest Hills Corporation paid for it; is that cor-
rect? 
J\fr. Brantley: No, sir, the consumer. 
Mr. Aiken: The Forest Hills Corporation paid for the 
street lighting. The consumer always paid for th~ir indi-
vidual .service. 
J\fr. Meade: If Your Honor please, there is nothing in 
the grounds of defense to indicate that there was a claim on 
the part of the City that the construction work in Forest Hills 
was not done in a workmanlike manner and the materials 
did not live up to specifications or requirements.. Mr. Aiken 
developed that on examination of Nlr. Brantley. That throws 
us back to where we have to put on testimony, if Your Honor 
thinks that ought to be allowed at this time, and to put on 
·testimony to the effect that they did the work in 
page 193 r a workmanlike manner and in accordance with 
specifications. Nhthing in the grounds of de-
fense claiming it was not done in a workmanlike manner or 
the materials not up to quality; and we did not bring that 
question up. Mr. Aiken brought it up on· examining Mr. 
Brantley. 
Mr. Benton: It is in the general issue. 
Mr. Aiken·: You alleged in your notice. 
By the Court: I don't see any trouble about that. You 
will have an opportunity to rebut that. 
. 1\rfr. Meade: All I want Your Honor to know is we, at this 
time, ask leave to put on 1\fr. Scott-had not intended to use 
hhn, but we will put ·him on and go forward along that line, 
if you think it proper. 
By the ·Court: All right. 
The witness, 
C. B. STRANGE, 
being first duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By Mr. Meade: 
·Q. I hand you a letter dated December 15. 
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Mr. Aiken: May I see it before you introduce itY 
page 194} Q. From you, as City Auditor, to Meade, Meade 
& Talbott, Attorneys. Please look at this a min-
ute and tell whether it applies to replacements or improve-
ments, whether it constitutes a demand of the City aud a 
refusal to pay f 
l\fr. Aiken: We a1·e willing to concede-
Mr. 1\tieade: Just want to show a demand and refusal to 
pay. 
Mr. Aiken: We are willing to concede. 
A. This latter is dated December 15. They requested pay-
ment and it was declined. 
Q. And this letter followed the conclusion of the annexa-
tion trial case at Chatham f 
A. What was the date of the conclusion of the trial; 
Q. Some time about November 19. 
A. This letter is dated December 15. 
Q. Then this letter followed the conclusion of that case. 
Will you :file it as Exhibit" Strange #1 f 
Mr. Benton: This is a letter I propose to introduce. The 
original is in the annexation papers in Chatham. We intend 
to get it. . 
1\rfr. 1vieade: Well, 've have to object to this. 
1\ir. Benton: Then, show it to the Court .and let's get go-
ing. 
·( .T ury retired.) 
page 195 } Mr. Benton: I would like to show it to the 
.Court and argue it. 
1\ir. Meade: But you have handed us a very curious docu-
ntent. 
Mr. Benton: Nothing curious; simply a copy of a letter, 
part of which is on the bottom of a page. 
Mr. Talbott: If Your Honor please, the purpose of this 
is it is supposed to be a copy of a letter which is written on 
two sheets of paper 'torn in two. I would like to speak to 
the gentlemen on the Board of Directors before we take the 
matter up with the Court. 
By the Court: All right. 
Mr. Talbott: If Your Honor please, there are two pieces 
of paper here which Mr. Benton handed us and says it is ·a 
copy of a letter and he doesn't have the original. · 
l\fr. Benton: Mr. Talbott, we will just introduce the whole 
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letter ~n proper .form. We have the minutes of the Council,. 
~nd .I assured the Court I would introduce the original of 
that" letter. 
· "1Yir. T.albott: If Your Honor please, will Your Honor have 
.: the opportunity to examine that letter here. ~Ir. 
page 196 ~ Strange, here, says he has recorded on the min-
utes of the Council a copy of that letter, from 
which it appears that the matter was referred to the Public 
Works ·Committee for action. Our view of that is this: It 
~is ·not ·admissible at this time for th.e reason that the com-
munication, assuming that it was properly authorized, 'vliich, 
frank to say, we don't' know whether it was or not but we 
don't know whether it was properly authorized by the Board 
of Directors. Assuming• that it was, the matter was pre-
sented in 1927 at a time when_ only about half. of that work 
·had been finished and before other conditions arose which 
subsequently came . up. ::Mr. Strange further says that the 
matter was referred to the Public Works C01nmittee and de-
clined by the Council. 
Mr. Strange: What is that f 
Mr. Talbott: You told me the matter was referred to the 
Public Works Committee and decii:ried. Is tbat correct t 
· Mr. Strange: No; I said I could get the minutes of the 
nteeting. · · 
J\!fr~ Talbott: But this proposition you told me just now was 
· declined. 
Mr. Strange: \Veil, I wouldn't say declined. 
·page 197 ~ It was not acted on; just didn't proceed; been 
working on the· annexation proceedings several 
years and it was never declined definitely because it went 
on until it finally culminated into annexation proceedings. 
Mr. Tfl:lbott: Our position is, the thing was never accepted; 
therefore, this communication would not be. admissible in evi-
dence. 
By the Court: It is admissible for the purpose of show-
ing the attitude of the Compauy and-tl1at is to say, if· au-
thorized by the Company in a proper manner, the attitude 
of the Company towards annexation. 
Mr. 'ralbott.:. It would be in the nature of a proposition 
'which was advanced at one time and, under different con-
ditions, but which was never accepted; and I feel that it would 
be prejudicial and certainly not admissible· and, if· admitted . 
. would be prejudicial so far as the matter in contr~versy 
is concerned. 
:M:r.. Meade: Further than that, after the elate of tbat 
letter, the records will sho'';,r a refusal of the Council to en-
tertain a motion of that kind. This matter has been pro-
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longed through several years; we negotiated with the Couu:-
cil and the Council with us. I have got letters in my :fil~ 
over the signature of A. C. Conway, Chairman of the 
Finance Committee, asking me to give him th(' 
page 198 r cost of the improvements and figures we would 
settle for upon annexation. I have got a whole 
lot of letters. If we have to go through that, I can prov..-
it. Mr. Conway, acting for the Finance Committee of tlw 
Council, made overtures to us, and we have those letter~ 
backwards and forwards, and we furnished figures of what 
we had to offer and made the Council offers in the wav of' 
compromise, and all that has got to be gone into; all ~that 
follows this date. All that was before the second section 
was developed. Forest Hills spent approximately $75,-
000.00 or $100,000.00 on the second section. If the City of 
Danville had annexed before the. property was within the 
City limits-that has nothing do with the second. If you 
start that, you have got to con1e all the way up to the present 
time, examine eYery letter that was written to the Council 
and back to Forest Hills, and letters I have in my file from 
the Chairman of the Finance Committee asking what wt' 
want. 
By the Court: I may be balled up on this proposition or 
some of you gentlemen on it. I don't know which. But 
I do not see anything in this case except, first, whether 
or not Forest Hills owned the property; second, whether or, 
not the City has taken them over; and, third, the 'ralue. 
The Court has held that the City of Danville didn't hav-e 
any right to make a contract with Forest Hills for the p~lr­
pose of making the improvements; certainly did not unlesR 
acting under a statute or general ordinance or the ch~rter 
of the City of Danville giving them the right because the 
City of Danville is a sub-division of the Stato 
page 199 r and cannot have any po,ver except that granted 
by the Legislature under general law or thr~ugh 
some charter provision. Unless yon can show somethin~ 
that authorized the City of Danville to make a contract with 
Forest Hills, Danville had no such authority-couldn't hav·e. 
N o,v, the only possible way the letter can be material i~ 
tl1is: You gentlemen have taken the attitude that Forest 
Hills-and have brought evidence to that effect-tha_t Forest 
Hills was opposed to annexation. The 011ly probative valu(l 
is to show Forest Hills was not opposed. When you get 
through, you are where you w·ere before. So, in view of 
the fact that you have gone into that first. I am going to 
admit the lettter-not for the purpose that it might be con-
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strued to mean that Forest Hill~ was making a contract~ 
it couldn't do that. · · 
Mr. Talbott: We are not relying on any contract. We 
wanted you to consider here is a thing happened six years ago 
when conditions were entirely ~iffer.~nt. Ifw.as in the nature. 
of overtures looking toward ·a compromise Qf 'm~tters · in 
dispute. Falls in the same category. A.nd we· .feel th~t th~ 
letter dated in 1927 and introduced at this time would b~ 
prejudical so far as the rights of the plaintiff are conoor:qeq 
before the Jury, and I don't think it bas any real probative 
value one way or the other. 
By the Court: It might be p·rejudicial but 
page 199-a ~ Aiken took the ground several years ago when 
. things were different from what they are now; 
and I overruled him and let it go to the Jury for what it is; 
worth. 
Mr. Talbott: But if it is true, the letter had no real pro-
bative value, it would seem to us, if it doesn't add anything 
one way or the other and the only effect would be prejudicial 
so far as the Jury is concerned, and it ought not to be ad ... 
mitted for the Jury to consider. · 
By the Court: bon 't think it is admissible but fo~ th~ 
fact that you have gotten before this Jury your statement 
that Forest Hills was opposed to annexation. 
Mr. Meade: The records will show that we have got 
two or three charges entered showing we are opposed tQ 
it. . 
By the Court: They have a letter from the President of 
your Company saying they were in favor of it. 
Mr. Meade: That letter was in 1927. 
By the Court: Then it affects the weight of it, not the 
admissibility, and I think it ought to be admitted. 
Mr. Meade and Mr. Talbott: We wish to note 
page 199-b ~ an exception; please, Sir. 
(Jury returned.) 
Examination of Mr. Strange continued: 
CROSS EXAMINATION. 
Bv Mr. Benton: 
'Q. I didn't understand whether, when you were first put 
on the stand, you Qualified as being City Auditor. I wanted 
the Jury to know, if it hasn't been stated. 
A.. I am the City Auditor and Clerk of the Council of the 
~Hty of Danvi~le. 
City· of panv:ille.v. Forest Hills Dey. Corp. l~9 
Q. As Clerk of the Council, what are your duties? 
A. Keep record of all minutes of meetings ; records of pro-
ceedings of Council and the Committees thereot 
Q. Do you keep those records! 
A. I do. 
Q. I will ask you what the second entry you have on page 
866 of your book is. -
A. It is the minutes of August 24, 1925, to and including 
October, 1927; minutes of the Council of the City of Danville. 
· Q. I will ask you to read from the second entry on page 
866 of that book to the Jury. . 
''The Clerk presented the following communications 
(Council-Jan. 10, 1927-Page 366) 
The Clerk presented the following communications from 
the Forest Hills Development Company, whereupon Mr. 
W. H. Dodson moved that the matter be referred to -the Pub-
lic Works Committee and it was so ordered. ·--
Danville, Va., January 8, 1927. 
To the Council of the· City of Danville, 
Danville, Virginia. 
Gentlemen :-
We hereby request that you institute the necessary pro-
ceedings to annex to the City 9f Danville the Forest ffills 
Property, which is described on the paper attached hereto, 
and also upon the accompanying map, upon such terms and 
~onditions as are satisfactory to you. ~ 
Very truly yours, 
FOREST HILLS DEVELOPMEN':P 
COMPANY 
J3y A. B. CARRINGTON, President. 
Attached thereto is the description. 
page 199-c ~ Q. Unless you gentlemen wish the description 
of the land, we will not incorporate it in the 
record. · 
A. You desire the second paragraph, which is the de~ 
scription? 
Q. Not unless these gentlemen request it. 
1\fr. Talbott: We don't request it. 
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Q. Did you, as City Auditor, receive that letter signed 
by Col. Ca:rrington from Forest Hills Corporation Y 
A~ Yes, Sii\. 
Q. Did you handle the finances of the City Government 
of Danville? 
A. Yes, Sir .. 
Q. These checks that were paid by the Forest Hills Corpora-
tion for lights, water, etc., however, did not come through 
you7 
A. Not through my office directly but throng·h the- watert 
gas and electric department; but the final amount each month 
was verified by me. 
Q. Were you familiar, as an officer of the Uity govern-
ment, with the manner and method under which the City, 
prior to annexation, was selling water, gas and elech~ic service~ 
to the Forest Hills Corporation and residents of ~,orest Hills t 
A. Yes, Sir. 
Q. Since annexation, has there been any request by any 
official of the Forest Hills Corporation to you as an officer 
of the City, to stop using their equipment! 
A. No, Sir. 
RE-DIRECT EXA.~IINATION. 
By Mr. Meade: 
Q. Was that letter which you have read, which purports 
to be a copy of the original, referred to the ·Public Works 
Committee? · · 
A. Yes,- Sir. 
Q. What action did they take on it? 
page 199-d ~ A. I can get the minutes of the Public Works 
Committee. · 
Q. Will you please get your minutes and tell the Court 
and Jury what action they have taken on itY 
A. Yes, ~ir. 
Mr. Talbott: In view of the Court's ruling as to admissi-
bility of that testimony, we would like at this time to re-
quest the Court to instruct the Jury for what purpose it wa~ 
admitted, as stated by Your Honor just now. 
By the Court: The matter of authority hasn't been shown 
yet. I am assuming he did have authority. 
Mr. Talbott: Well, maybP. that matter will be taken up 
at a later time, then. 
The witness, 
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C. L. SCOTT, 
being first duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By Mr. Talbott: 
Q. You are Mr. C. L. Scott¥ 
A. Yes, Sir. 
Q. City Engineer of the City of Danville'/ 
A. Yes, Sir. . 
Q. You are Director of Public Works, I believe 1 
A. Yes. 
Q. Were you employed by the City of Danville in that 
capacity when the first section of Forest Hills ·was laid out 
and constructed? 
page .199-e ~ A. I was. 
Q. Was the work done to a certain extent 
under your supervision Y 
A. Yes. 
Q. Did you check the work from time to time and see that 
it met with the .City's specifications and requiren1ents? 
A. No; not on the first section. Some of it I saw on the 
specifications. I saw the specifications for the work but the 
work as executed, I wouldn't say. We have filed with us a 
report, however, which showed some of the structures like 
water lines, gas lines, sew·er lines, and also a map which is 
really more a picture than anything else, 'vhich appeared 
all right; but those were changed later and we were not kept 
posted on the progress of the work in the first section and 
really knew very little about the 'vork except the specifica-
tions. What I saw of the work ·was very good and what I 
saw 'vas exactly what we would require in the City. 
Q. What you saw of it was exactly what you would require 
in the City limits Y 
A. Yes. 
Q. What was the extent of your supervision over the second 
section? 
A. Not under our supervision but we were asked quite often 
during the progress of the work and in designing culvert~ 
and things of that kind. That is, private specifications and 
requirements of the City which were in the Corporation at 
the time. 
Q. What was your observations with reference to the water, 
gas and sewer mains laid out there, as far as compliance with 
the City's requirements? 
A. I saw very little of the water and gas part, very little 
attention paid to that; but the sewer work on th·e . second 
------ ------- --- ----~-------
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section, I saw that. On the first section, I saw very little. 
The profiles were ch~nged from when they we~e filed with 
us; doesn't conform to the profile made afterwards. 
Q. I show you a letter dated February 16, 1929, over the 
signature of C. L. Scott. I wish you would examine the 
1etter and see if you wrote it, signed it, and, if so, read 
it to the Jury and filed it as Exhibit Scott #1. 
A. Well, this refers to the second section. 
page ·199-f ~ Q. That was my understanding. Will you read 
the letter to the Jury: 
.A. Witness reads Exhibit Scott No. 1 to the jury. 
Q. That letter was written by you, of course? 
A. It was, yes, Sir. . 
Q. As I understand it, in your capacity as Director of 
Public Works, yon supervised all the work done in connection 
with the streets and under the streets, don't yon f . 
A. Not all. Supervise everything done in connection with 
the sewers, streets, and we do not the gas and water. 
CROss· EXAMINATION. 
By Mr. Benton: . _ 
Q. As I understand you, you did not supervise anytl1ing in 
connection with the first section of this For<!st Hills develop-
ment? 
A. Practically none. 
Q. I understood you, further, to say or intimate that after 
you had ~een furnished with a map giving me~surements, 
dimensions, etc., those measurements and dimensions were 
changed so that some profile or other was different after built 
than what it showed on this map. What was thatY 
A. That referred to the sewer lines, particularly. I don't 
know about the gas and water lines~ That is, on the first 
section. · 
Q. I am talking_ about the first section only. The profile 
of the first section sewer lines as completed were 
page 199-g ~ not in accord with- · 
A. The original plans as filed there with us-
left with us for inspection. 
Q. And which were left with you and which were satisfac-
tory to yon? Yon didn't have anything to do with the water 
and gas mains in either section Y 
A. No. 
Q. I understood yon to say, further, this letter yon had writ-
ten referred to the second section of Forest Hills develop-
ment? · 
A. It does. 
C~ty of Danv:ille v. Forest Hills De:v:. Corp. 143 
Q. And in this letter you excluded the· water and electric 
lines and referred them to Mr. Brantley? 
A. I did. 
Q. And called attention that the sidewalk was not the stand-
ard sidewalk of. the City of Danville 7 
A. Yes. 
The witness, 
C. B. STRANGE, 
recalled, testified as follows : 
DIRECT EXAMINATION. 
By Mr. Talbott: 
l. 
Q. Would you mind referring to your records and let us 
lmow what disposition was made of the matter you just testi-
:fied about by the Public Works Committee 7 
A. Yes, Sir; this was January 10, 1927, Council meeting 
.at which this was referred, and came up February 8, Public 
Works Committee· meeting, which was the next following 
after the lOth of January, Council meeting. It seems that 
another delegation from Forest I-Iills appeared before the 
Committee at that time. "Judge E. Walton Brown addressed 
the Committee with reference to the request of Forest Hills 
Development Company • * • . '' 
Q. I only wanted to know what disposition was made of 
it; whether anything was done about it' by the Public Works 
Committee. 
A. Well. I could skip over all of this and give you-
page 199-h ~ Mr. Aiken: You gentlemen don't object to his 
· reading that part about Mr. Herman's address, 
do you? 
Mr. Talbott: I don't object to what is in it but I do ob-
ject from the standpoint that it is· not in response to the 
question. I want to know what action was taken by the 
Public Works Committee. 
A. Only about one more line before I get to the conclu-
sion. "He also stated that the promoters in the development 
did not go into the property from a purely financial stand-
point as they could hope to receive no direct returns for 
quite a number of years. Following some discussion, the 
Committee unanimously agree.d that it would not be adverse 
to the City to extend its corporate limits by, taking in -such 
a small area • • • . '' 
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Q. So that the whole matter was dropped as of what datet 
What date was that you were reading fromY 
A. I really don't think you could consider it dropped until 
·November, 1932. 
Q. We ~re much obliged to you for your opinion but I 
asked what time that was you are reading. 
A. February 8, 19~7. 
The witness., 
W. J. DICICERSON, 
being first duly sworn, testified as follows: 
DIRECT EXA~1INATION. 
By Mr. Meade: · 
Q. You are Mr. W. J. Dickerson f 
A. Yes, Sir. 
Q. What -is your connection 'vith the City of Danville T 
A. I look after the connections in the mains. 
Q. Gas and water connections in the main! 
A. Yes. 
page 200 ~ Q. How long have you been with the City? 
i! 
A. I think it is 30 years; around 30 or 29 or 30. 
Q. Are you the practical man, the practical foreman in 
charge of all City improvements under the streets in the 
way of gast and water mains and connections' You work 
under ~ir. Brantley¥ 
A. Yes. 
Q. But you are the practical man on the job? 
A. We have another, too. 
Q. Were you working for the City in that same capacity 
in 1925 or 1926 Y · 
A. Yes, Sir. 
Q. Do you recall the construction of the first section of 
Forest Hills development just outside the corporate limits 
of Danville, lying between West Main Street and Dan River? 
A. Yes, Sir. 
Q. Do .YOU recall 'vho 'vas the contractor on that job? 
- A. Laramore. 
Q. Did ~ir. Laramore employ any of the City employees 
or did he engage any City employees under you to make 
those water connections and gas connections, and lay those 
mains! 
A. .Some, yes, Sir. 
Q. Did you inspect that job out there in Forest Hills from 
time to time Y 
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A. I 'vas around there, different tin1es. 
Q. Did Mr. Laramore leave open and uncovered so many 
every time he would. finish constructing so many feet of gas 
and water mains and connections for you to inspect and 
for the purpose· of having your men under your supervision 
make proper taps? 
A. Yes, Sir; they made the taps. 
Q. Under your inspection and supervision? 
A. Well, I never saw them at. Of course, I didn't see them 
al. 
Q. But you did it for some tin1e? 
page 201 ~ A. Oh, sometimes; different times. 
Q. If you were not out there, some of your 
men were out there, capable of n1aking those connections, 
.;were they not? 
A. Making those taps? Yes, they was. 
Q. The ·work was done in a workmanlike manner? 
A. I think so. 
Q. Wasn't the work on that job and the materials used, 
didn't it meet the City's specifications1 
1\{r. Benton: Object. 
By the Court : R.epeat the question. 
Q. We will change the question. 1\{r. Dicke-rson, were the 
materials used in this construction job in the ·way of water 
mains, gas mains and connections, etc., similar to materials 
used by the City of Danville in constructing gas mains, water 
mains and connections within the corporate limits in residen-
tial sections Y 
1\{r. Benton: Object. 
By the Court : Overruled. 
1\{r. Benton: Note an exception. And "re would like to 
give the basis. The basis of the objection is the question does 
ot include the ''or in like communities". If the Court will 
have Mr. ~Ieade 's question read back, it will see that thin~s 
of this kind may be used somewhere in the City in Danville. 
By the Court : 1\{odify it. then. · · 
Q. The City, over a period of years, had laid 
page 202 ~ water mains and g-as mains throughout all resi-
dential sections of Danville, hasn't itT 
A. Yes, Sir. 
. Q. Now. I ask you throughout these residential sections 
of Danville you did put some main lines, for instance, lik~? 
West 1\{ain Street from Bailon Park dow·n town and over 
North Danville down to the River; eliminating the main source 
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of that kind, I say was that work in Forest Hills-did that 
'vork in Forest Hills rnet in quality and workmanship similar 
type of work put in and used throughout the residential part 
of Danville Y • · 
A. What do you mean~ The thickness or size of the main Y 
Q. I mean the quality of materials; that means the thick-
ness, tye type of material used; and I mean the way it was 
laid, the way it has been here laid. 
A. And the size of the main? Well, the thickness was the 
same we used. But in sections like that, we generally use 
a larger size pipe. 
Q. What size main do you use? 
A. 8 or 10. 
Q. Whereabouts in Danville do you use 8'' and 10" mains 
other than West Main and Main T 
A. We· have got a good many. Virginia A venue, Avondal 
Drive, Watson Street, Colquhoun, Jefferson; a whole lot. 
Q. What size mains there? 
A. 12, 10 and 8. 
Q. You use 12" mains throughout the residential sections T 
.A. Parts of them ; yes, Sir ; depends ou the distance of 
the line. 
Q. Do you consider the line in Forest Hills a long run or a 
short run? 
A. Right good line for fire protection. 
Q. Leave aside fire protection for a moment. I am talking 
about for every other purpose. Outside of fire protection, 
is that 6" water main in Forest Hills sufficient to carry enough 
water to supply the residents of Forest Hills Y 
A.. I think so. 
Q. So, outside of fire protection, it is all right in your 
. estimation Y 
page 203 ~ A. For residences. 
· Q. Have you ·had any trouble with the water 
mains and gas mains in the Forest Hills section since January 
1, 1933? 
A. Only when you have to draw-open a fire plu~, one 
]mob. Certain -places like down where Mr. Hazelwood lives, 
you go down hill both ways ; by draining that, to. get wa.ter 
up, you will have to open one nozzle on each s1de of the 
hill. We have trouble, people phone and want to lmow what 
h:: the matter they can't get any water. 
Q. That is when you open a fire plug?. 
A. Yes. 
Q. Have that trouble anywhere else in Danville when you 
open fire plugs' 
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Q. You don't remember anywhere else in Danville having 
that similar trouble when opening fire plugs? 
A. No, because· I qon't know anywhere else where you hav·e 
to open two nozzles. o 
Q. If you just opened one, you wouldn't get that trouble? 
A. Well, if you open one side, the other side wouldn't be 
draining. 
Q. I didn't understand the reason given for having to open 
two at one time. 
. A. You know how the street runs? If you open one on this 
die, the bottom down here, you just drain that side; then 
you have to go over to this bottom and drain. 
Q. Can't you drain one side at a time? 
A. Couldn't very well do that in a section like that. In 
a place like that,· you have to open two. 
Q. Does that same ·situatio.n exist all over Forest Hills 
or just in the bottom where Hazelwood lives Y 
A. Just in the bottom. 
Q. Doesn't exist in the other parts of Forest Hills! 
A. New development. 
Q. I mean the first development, around School-
page 204 } field's, Harrison's, Carrington's. 
of all of it. 
A. No, because when you do that, you take care 
Q. You have that trouble in the new section 7 
A. Not as much because they put an outlet of 6" down 
there. Of course, you can grade better down there because 
they ·put an outlet there for that drain. 
Q. Aside from those water plugs and water through to the 
water plugs, have you experienced any trouble with the 
gas mains in Forest Hills Y Have you had to make any re-
pair~ ~ince January 1, 1933? 
A. No. 
Q. Haven't had to put any repairs or maintenance 7 
A. Nothing except service where they building new houses. 
CROSS EXAMINATION. 
By Mr. Aiken: 
Q. You are familiar with the size of the Forest Hills De-
-velopment, the length of the streets, are yon not Y 
A. I have been over them several times. 
Q. If that section were fully built up with houses, in your 
opinion, would that 6" main be enough to supply with waterY 
A. I couldn't say, if it was built up. 
Q. What is your opinion about it, if it was built up fully! 
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A. I- would rather see a larger main in there. 
Q. You would i 
A. Yes. . 
Q.o You say that is the only section of the City where there 
is trouble about getting a sufficient water supply into resi-
dences when you are flushing the fire hydrants 1 
A. That is the only place we have any trouble. Of course, 
they call us, want to know what the trouble is they can't get 
any water. They called me several times. I knew 'vhat it 
was. We get out there around 3:30 or four o'clock and aim 
to catch it when we think they are not using much 
page 205 ~ water. 
Q. If they had a fire out there and had to be 
supplied with water to fire engines, 'vhat .would be the sit-
uation with the residences¥ · 
A. They would just have to .wait. 
Q. Couldn't get enough waterY 
A. Don't look so when you open · one nozzle and they 
holler. 
Q. You spoke a while ago about your supervising the con-
struction of the water mains and gas mains with 1\{r. Lara-
more when this thing was first built. You remember that~ 
A. Well, I don't says I supervised them. I went out there 
at times. · 
Q. Just went out there? 
A. Yes. 
Q. Some of it was inside the City and some out f 
A. Yes. 
Q. What part did you go toT 
A. I hav-e been to see some of that outside, just going there 
from time to time. I looked at all they put in the street. 
Q. Who puts in the taps to the water mains out there! 
A. Well. Mr. Laramore put them in but he got some of our 
men to make the taps and, work the joints. He paid them 
for it. 
Q. Who has been .putting in those taps out there since the 
thing was completed? 
A. None been put i~ the streets; just been extended to the 
houses. 
Q. Who does that? A: We do that. 
Q. Did you do it before the first of the year? 
A. Yes, Sir. 
Q. Who paid for itT 
A. The water tap was just paid by the plumber who had 
the plumbing; the man 'vho wanted the gas paid for running 
the gas into his house. 
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page 206 ~- Q. How about the waterY 
A. We went across the widewalk with the 
water; run pipes across under the sidewalk, and the plumber 
always paid for tha.t. 
Q. The Forest Hills Company didn't pay for it 1 
A. I didn't know who paid him. 
. Q. Did you just make those taps .out there before the first 
of this year, you say, every time somebody built a new 
house! 
A. Yes, Sir. 
RE-DIRECT EX ... L\..1\JINATION. 
By 1\{r. Meade: 
Q. When they make the taps in the City, I mean, in the 
City, proper, excluding Forest Hills development, what do 
you charge for making taps on the water main 7 
A. That depends on the street; whether it is a paved street 
or not. 
Q. If pa:ved, how much' 
A. 3/4" or 1" tap 7 
Q. 1" tap. 
A. $45.00. 
Q. If not paved, how much Y 
A. $35,000 for 1", and $25.00 for 3/4''. 
Q. In Forest Hills, prior to annexation, prior to ,J anuar)' 
1, 1933, when somebody would build a house and connect 'vith 
the sewer main in Forest Hills, was any amount of money 
paid to the City for this 7 
A. I don't kno'v about the s-e,ver; I didn't handle· that. 
Q. I am talking about gas and water. 
A. Paid for the water, meter box and pipes, they were under 
the ·sidewalk; but paid for no tapping. 
Q. Didn't pay a. flat fee for tapping? 
A. No. 
Q. They do pay a flat fee for tapping inside Danville, ex-
cluding Forest Hills 7 
A. Yes. 
page 207 r Q. What tl1ose paid for in Forest Hills 'vas 
the meter the City furnished 7 
A. No; just the meter box and the pipes under the side~ 
'valk and the labor it took to do it. 
Q. But no regular tap cl1arg·e "ras made? 
A. No, Sir~ 
Q. Since January 1. 1933, has the City, when it has con .. 
nected new houses with the water mains. have they n1ade 
charges for taps? · · 
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A. No, Sir. 
Q. So, when a man builds a new house in Forest Hills, or 
when a person formerly, prior to January 1, 1933, built a 
house in Forest Hills and connected with the mains, all he paid 
the City was for the meter. box and tearing up the street, 
if they tore it up, in getting to the connections and you say 
for the pipes the City might put in from the main under-
neath the sidewalk? 
A. Right. We didn't have to tear up any streets. 
Q. As a matter of fact, don't those water connections on 
that main line in Forest Hills run under the widewalk of the 
property lines Y 
A. No, Sir; stops at the curb. 
Q. But there are no taps-no fees for tapping have been 
charged out there Y 
A. No, Sir; no charge for tapping. 
Q. Will you explain to the Jury what you mean by water 
taps! 
A. I mean, where you tap a main, you put a tap in here 
and run your pipe across to the sidewalk in the street from 
the main to the lot you are going to get water; that is a 
tap. 
Q. Those taps can be made either at the time of installation 
of the water system or later, when somebody builds a. house 
and taps on to the main? 
A. Yes. 
Q. In the Forest Hills construction, those taps were made 
at the time those m.ains were made? 
A. At the time the pavement was put down. 
Q. And the City did not pay for those taps, or do you know? 
A. I do not kno'v at all. 
page 208 ~ RE-CROSS EXAMINATION. 
By Mr. Aiken: 
Q. If there was a fire going on at Forest Hills and a fire 
engine pumping water, in your opinion, could they get water 
anywhere along that line in satisfactory quantities? 
A. Could not. 
RE-RE-DIRECT EXAMINATION. 
By Mr. Meade: 
· Q. Speaking of complaints coming into the office on account 
of low water pressure, don't you have complaints all the 
time coming in on ac~ount of low gas pressure and low 
water pressure Y 
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A. A few. 
Q. You have complaints regularly? 
A. Yes. 
Q. From all sections of Danville, on account of low gas Y 
And low water pressure Y 
A. Most on account of low water pressure. Generally, 
you will find some trouble like the meter hung or something 
like that unless we have a main cut off for repairs. 
RE-RE-CROSS EXAMINATION. 
By Mr. Aiken: 
Q. You don't have any trouble about the water unless 
some peculiar low condition Y 
A. As a rule, no, Sir. 
Q. Don't have it where you got mains big enough Y 
A. No, Sir, not unless there is some local trouble. 
By the Court : I think he covered that. 
page 209 } The witness, 
W. E. VEST, 
recalled, testified as follows: 
DIRECT EXAMINATION. 
Bv :hfr. Talbott : 
. ·Q. You have already outlined to the Jury your present 
occupation and your experience as· a water main man Char-
lotte, North Carolina. There has been some testimony here 
concerning the adequacy of a 6" water main so far as fire pro-
tection is concerned. In view of your experience, I wish you 
would please tell the Jury whether or not in your opinion a 6" 
water main is adequate for the purpose of supplying fire pro-
tection in residential section such as Forest Hills is in the 
Citv of Danville? 
A. Yes; my ·experience is that they are adequate with a 
desirable head. 
Q. In other words, if the water at the source is an ample 
supply, then the 6" main is sufficient? . 
A. Ample supply, under fair head, 50 or 60 pounds, then 
it is ample for residential fire protection purposes. 
· Q. As a matter of fact, I wish you would tell the Jury 
whether or not in the City of Charlotte that size main is 
used frequently in residential districts. 
·152 . Supreme Court of Appeals ·of Virginia. 
A. Yes; that size main is used frequently and is standard 
for residential districts. 
Q. In the City of CharlotteT 
A. Yes, Sir. 
RE-RE-CROSS EXA:NIINATION. 
By Mr. Benton: 
Q. The size of the main regulates the amount of water or 
gove~ns the amount of water you can get out there at the 
other .end of it, doesn't it! 
A .. In a. measure, it does. The size of the main plus the 
elevation of the water at the entrance to the main; that is, 
the head on the main, influences the amount of water that 
can be delivered by the main. 
Q.· It is your opinion that if the Forest Hills 
page 210} area. were fully populated with houses and peo-
ple, that that 6" main would be sufficient? 
A. I believe it would. 
Q. ¥ ou said if it had a proper head, did I unde~·stand you 
~szy? . 
A. Yes. 
Q. What would be a proper head to ~arry that wnter 
through that 6'' main to Forest Hills full of people in their 
homes? 
A. Not less than 50 or 60 pounds. 
Q. That 50 or 60 pounds is what-what do yon ruenn when 
you say 50 or 60 pound head! 
A. I mean an elevation tha.t would produce thBt 111any 
pounds at .43/100 pounds to the foot elevation. One foot 
of water height makes 43 pound pressure. · 
Q. It has been in the testimony here that in Fore~t Hills 
even now in case there is a fire or they have to let 'vater 
out of the fire hydrants, that the residents of Forest llills 
can't get water to use who are on that same line. Can you 
explain that, if it is a fact! 
A. Yes, I think I can. At the given point, which may be a 
lower elevation than anothe·r point, water may be taken· out 
in f·mfficient quantities to leave no pressure on· the 'va.ter 
at the elevated point in the line. 
Q. Would the size of the main ·remedy that-a larger main 
remedy that Y 
A. On the taking out of a given quantity, a larger main 
would remedy that situation provided the larger main had 
its source amply supplied at its beginning. 
Q. As a matter of fact, a larger water main carries more 
water, doesn't it, assuming the pressure 'vould be the ~:;arne! 
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A. The larger the 'vater main, the more water can be car-
ried through that main, is correct. 
page 211 ~ ~he witness, 
J. 0. BOATWRIGifT, 
recalled, testified as follows: 
DIRECT EXA:NIINATION. 
By.Mr. Talbott: 
Q. You hav-e already testified that you are the Secretary 
of Forest Hills Development Corporation and that you kept 
the records of the Corporation~ 
A. Yes. 
Q. I will ask you please to tell the Court and the Jury 
whether or not the records show whether any officer of the 
Corporation has ever been authorized to deal with the City 
or suggest annexation to the City ·except upon tern1s which 
provide for reimbursement to the· Corporation for the ex-
penditures made in that development 1 
.A. None that I can find, Sir. . 
Q. Have you examined the records and minutes to deter-
mine that fact 1 
A. Yes, Sir. 
Q. On the contrary, I wish you would please tell the Court 
and Jury wheter the records show consistently throughout 
that any authority given to any officer was given upon con-
dition ~f seekingeompensation when annexation was made. 
A. No. No authority was given to any officer but ap-
pointed a Committee to confer with the Committee from 
the Council, on the Council, to look into annexation. 
CROSS EXAJ\.IINA.TION. 
By l\ir. Benton: 
Q. You heard the date of this letter and heard it read, 
didn't you 7 
A. Yes. 
Q. Col. Carrington at that time was President of Forest 
Hills? 
A. Yes. 
Q. You know Col. Carrington? 
154 Supreme Court of Appeals of Virginia. 
A. Very well. 
page 212 ~ Q. You kno\v whether he would have written 
. that letter without authority? · 
A. I think he would so and twill give you my reasons for 
saying so, if you want them. . 
Q. Just asked you your opinion didn't ask you any other 
question. Since the first of January, 1933, or midnight De-
cember 31, 1932, have you, on behalf of the Forest Hills 
Development Corporation, asked the City of Danville not to 
use your property? 
A. No, Sir. 
Mr. Benton: We desire to offer that to _1\Ir. Boatwright 
on behalf of his Corporation as Secretary-Treasurer in con-
nection with the second part of the grounds of defense, #6 . 
.1\{r. Talbott: If Your Honor please, these gentlemen have 
presented to us the plea. with a letter attached, signed, '' If;.:trry 
·wooding, Mayor'', which the Court struck out on our motion, 
and say they desire to present it to Mr. Boatwright. If pre-
~ented as a piece of evidence, we wish it to be excluded upon 
the ground th_at the Court passed on it. 
. Mr. Benton: The Court did not exclude it. 
By the Court: I excluded both those pleas. 
Mr. Benton: All right, then; \Ve desire to withdraw the 
pleas first and make Mr. Boatwright this offer as an officer of 
the Corporation. 
Mr. Talbott: We wish to move that if this is 
page 213 ~ offered as evidence, it be excluded on the ground 
that it has already been passed on by the Court. 
Your Honor has seen this communication signed by the 
~{ayor brought in here the day the suit came to trial and 
which we don't think can have any bearing at . this time, 
and 'vhich Your Honor has ruled on. 
· ~{r. Benton: If the Court please, it is in evidence by every 
person testifying that the Forest Hills Corporation has at no 
time since January 1., 1933, asked the City, or any official 
of tl1e City, to stop using th~ir property. It is in evidence 
that from the inception of the Corporation, or from the time 
of the building of these propertie·s, they were used by the 
City not only with the knowledge of the Forest Hills Cor-
poration but at their special instance and request. Now, 
we feel, that being true, the City of Danville is in the 
position 'vhich it claims to be in of not taking anything from 
the Forest Hills Corporation; but if the Forest Hills Cor-. 
poration feels that the use being made by the City of Dan-
ville of their properties is depriving them of any right, we 
offer to get off of them. 
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By the Court: That is an offer you can't make at this step 
of the proceedings. If the City ·Of Danville made 
page 214 } itself liable as of January 1, 1933, for the value 
of the improvements, you can't get out from under 
it later by offering to restore. 
Mr. Benton: We offer on t}fe assumption that the City 
has not made itself liable. 
By the Court: Haven't reached that point; exclude it. 
· Mr. Benton: Note an exception. 
Mr. Talbott: I think I have an agreement with Judge 
Aiken on this subject. If I state it incorrectly, he will cor-
rect it. We want to offer in evidence this charter and gen-
eral ordinances of· the City of Danville, of which it is agreed 
that this book which I hold in my hand is a correct copy. 
It is offered in evidence to be received· by the Court, for. the 
consideration of the Court and Jury, upon the understand-
ing that, if necessary on the part of either side to make 
up a record of the proceedings, that only such portion of the 
ordinances etc. as are material shall be embodied in such a 
written record, and the materiality to be agreed on by coun-
sel, subject to the approval of the Court. 
Mr. Aiken: That is satisfactory with us. 
By the Court: All right. · 
page 215 } The witness·. 
E. C. BRANTLEY, 
re-called, testified as follows: 
DIRECT EXAMINATION. 
Bv Mr. Talbott : 
··Q. I believe you stated that your official title is. Manager 
of the Water, Gas and Electric PlantsY 
A. Yes. 
Q. Is it correct that you, in that capacity, individually, 
and so far as you can compel it, every one in that Depart-
nlent subordinate to you sees to it that the duties of that 
office as defined in the· rules and regulations and ordinances 
of the City of Danville with reference to territory within 
the limits of the City of Danville is complied with 1 
A. Yes. 
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The witness, 
C. L. SCOTT, 
recalled, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Talbott: 
Q. I be_lieve your official title is City Engineer and Super-
intendent:of Public Works? 
A. Director of Public Works. _ 
Q. In that capacity, certain duties in connection with the 
streets and sewers come under your supervision and con-
trol T Is that correct? 
A. Yes. 
Q. I wish you would please state whether or not you, in 
your individual capacity, and insofar as you can enforce 
it all of your subordinates, see to it that the rules and regu-
lations embraced in the ordinances of the City of Danville 
regarding your duties and the duties of your Department 
are enforced and complied with, within the City limits of 
Danville~ 
A. I do. 
page 216 ~ The witness, 
OTIS BRADLEY, 
being first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Talbott: 
Q. Mr. Bradley, I have here before me what purports to 
be Deed Book No. 152 of the Clerk's Office of the Corpora-
tion Court of Danville. At page 345 thereof, I notice \Vhat 
purports to be an order entered on the 18th day of November, 
1932, at a special term of the- Circuit Court of Pittsylvania 
County, in the matter. of application of the City of Danville 
for the annexation of certain territory in the County of 
Pittsylvania. I notice that the order provides, in part, that 
the petition of the Forest I-Iills Developtnent Corporation 
had been duly filed· in the proceedings therein opposing the 
said annexation and also an amended petition of the Forest 
Hills Development Corporation \Yas filed, and that that Cor-
poration was made a party to the proceedings, and. further-
more, that the Court adjudged that the Forest Hills De-
velopment Corporation in that cause was not entitled to con1-
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pensa.tion for the sewer, water and gas mains laid by the 
Corporation in Forest Hills for reasons set forth in the de-
murrer of the City of Danville to the amended petition, and, 
furthermore, that nothing in the order should prejudice the 
rights of either the City of Danville or the Forest Hills 
Development Corporation in any subsequent litigation re-
lating to that matter. The· order further provides for the 
annexation of certain territory adjacent to the then corporate 
limits of the City of Danville. I wish you would please 
look a.t that book and state to the Court and Jury whether 
that is a correct copy of the order entered by the annexation 
Court pursuant to the terms of which Forest Hills was an-
nexed to the City of Danville as of January 1, 1933? 
A. It is a correct copy of the order of the proceedings as 
certified to me by the Clerk of the-
Q. We offer that order in evidence and request you, ~1r. 
Bradley, to file a copy thereof to go in the record in this 
proceeding. 
A. All right, Sir. 
page 217 ~ The witness, 
E. C. BRANTLEY, 
re-re-recalled, testified as follows: 
DIRECT EXA}flNATION. 
By Mr. Meade: 
Q. What is the size of the water main in Howeland Circle? 
A. 6" and 16. 
Q. The 16" main runs from where? 
A. From Ballou Park to Green Street Park. 
Q. What size water main have you in Avondale Drive or 
in the Perkinson Development 1 Including Avondale Drive. 
A. 16 and 6''. 
Q. The 16" water main runs from where? What is the 
terminus of the 16" water pipe1 
A. From Ballou Park to Green Street Park. 
Q. What is the size of the water main in Marshall Ter-
race? 
·A. 6". 
Q. Montague Street? 
A. 6" a.nd a size smaller. 
Q. Mt. Vernon Avenue? 
A. I don't recall Mt. Vernon Avenue. 
Q. I-I ow about the Fielden Development, Lady Astor Street 1 
A. 6''. 
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Q. Were all those 6" wat.er mains laid by the CityY 
A. Yes. 
Q. With its own equipment and men Y _ 
A. Yes. 
CROSS E:KAJ\IIINATION. 
By Mr. Aiken: 
Q. How does Lady Astor Street compare with Forest Hills 
in size? 
A. Lady Astor Street is a very short run. 
Q. About what proportion of Forest Hills would vou sav 
it is Y ., ., 
A. About 1/20. 
Q. Is Marshall Terrace as big a piece of ter-
page 218 ~ ritory as Forest Hills Y 
A. No; not as ~big as .Forest Hills. 
Q. Howeland Circle Y 
1\.. No ; not as big. 
Q. Any section 1\fr. Meade mentioned to you anything like 
as big as Forest Hills T 
A. No. 
}rfr. Talbott : We rest. 
(October 27, 1933. 
Mr. Meade: 1\iay it please the Court, we would like to make 
a motion at this tim·e. We have finished the evidence except 
such evidence as we may introduce in rebuttal and would 
like to· move that the letter of the Forest Hills Develop-
ment Corporation, signed by A. B. Carrington, President, 
·dated· January .8, 1927, and addressed to the City Council, 
he stricken from the records of the Court and the Jury be 
instructed to disregard it in the determination of the issues 
in the case for these reasons. 
Mr. Benton : May I interrupt? Isn't your motion pre-
mature? We propose to try to show that letter was au-
thorized. 
Mr. Meade: It is, yes, Sir, as for that particular ground; 
but I want to move it be struck for other grounds. · 
Mr. Benton: All right, Sir. 
Mr. Meade : The first ground is that the letter 
page 219 ~ was not authorized by the Board of Directors of · 
the Forest Hills Development Corporation, its 
governing body. Second, for the reason that the letter was 
written on a date prior to the construction work for the 
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second section of Forest Hills which entailed an expense of 
approximately $125,000.00 for public improvements in the 
way of streets, sidewalks, gutters, curbing, gas mains, water 
mains, sewer mains, connections etc. Had the City of Dan-
. ville acted upon the letter and the territory known as Forest 
Hills annexed, these improvements necessarily would not 
have been paid for by the Forest Hills but at such time 
as the City may have developed that territory, would have 
been paid for by the City because they would have been 
public improvements. The third reasori is that the letter, 
if it may be construed as an offer or as a request· to annex 
without compensation, which construction we deny, the offer 
was not accepted, the matter was passed by the City Coun-
cil of Danville, and there is no evidence to show tha.t the 
annexation proceedings, particularly the petition of the City 
of Danville for annexation which :was heard before the 
special annexation Court in November, 1932, was predicated 
upon that letter or. any request from the Forest Hills De-
velopment Corporation for annexation. 
By the Court : The motion will be overruled 
page 220 } for the present. If authority for writing that 
letter was not given by the Forest Hills Cor-
poration, why it will be excluded. If they can show it was 
authorized by those who had the right to authorize it, I see 
. no reason why it should be stricken out. It is too early to 
pass on that question because you gentlem~n might show 
authority. 
Mr. Aiken: If Your Honor please, we would like to make 
a motion. We want to move the Court to strike out the evi-
dence of the plaintiff. 
By the Court : That motion will also be overruled. The 
phlintiff has introduced evidence which, if true, the verdict 
of the Jury could be sustained so that the motion will have 
to be overruled. 
1\{r. Aiken: Yes. Sir. We would like to except to· the 
ruling of the Court in that particular, and we will assign our 
grounds later for the benefit of the record. 
By the Court: No objection to that so far as the Court 
is concerned. 
J\!Ir. Talbott: We would like to ask when Judg-e Aiken 
expects to assign his grounds. 
page 221} Mr. Aiken: Assign them right now, if you want 
· to take up the time. I just thought we wanted 
· to save time. It might be rather lengthy argument, and 
t.he Court has already ruled on it; there is no use my making 
it-
1\fr. Talbott: We have no objection. 
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By the Court: Counsel, Mr. Talbott, simply asked that 
·the grounds he· assigned, not to make the argument. 
Mr. Aiken: Well, I can make them now. 
- By the Court : I expect you better assign the grounds · 
now. Just assign your grounds 'vithout argument. . . 
Mr. Talbott: I would like to ask the Court to have the 
Jury retire while Judge Aiken assigns his grounds. 
By the Court: All right. 
(Jury retired.) 
Mr. Aiken: The defendant 1noves the Court to strike out 
the evidence of the plaintiff upon the follo,ving grounds: 
page 222 J That the uncontradicted evidence shows that 
such use as the defendant has 1nade and is mak-
ing of the property of the plaintiff was with the consent 
of the plaintiff and at the instance of the plaintiff, and 
that such use as the· defendant is. making is: in no way 
adverse, and that there can he no taking of the plaintiff's 
property in violation of thE! Constitution unless the taking 
-or using is adverse. . 
The second ground: ThE! evidence show that this claim 
of the plaintiff's is based upon the mere enlargement of 
political sub-division lines along the procedure authorized 
·by the laws of· the Commonwealth, and· that a mere changing 
of geographical and political lines cannot and does not con-
stitute a taking of property. 
Third: That to permit a recovery on the evidence in this 
record would amount to forcing the public treasury to take 
money derived by taxation to finance and un4erwrite a real 
estate speculation for private gain, which is contrary to pub-
lic policy, and upon the further ground that to allow re- · 
covery on the .evidence in this record would contravene policy 
in that it would plaoo cities and towns in the Commonwealth 
where they could not afford to annex thickly settled sections 
outside of their limits that a sound public policy would de-
mand be annexed, if they were to be forced to reimburse 
stockholders for their real Elstate speculation. · 
The next one-I don't know 'vhich it is-that to permit a 
recovery upon t1te eyidence in this record would 
_page 223 ~ be equivalent to establishing the precedent as. a 
law in Virginia that the governing bodies of 
municipalities no longer have the po,ver of decision to say 
where, when and under w·'hat circumstances water mains, 
sewer mains, gas mains etc. are to be laid in their streets, 
and would amount to clivnsting the governing bodies of 
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municipalities of their proper authority and turning this 
authority over to private property owners. It would force 
every municipality in Virginia to lay sew·er mains and water 
mains, if they happen to be in the water business, to every 
home in their geographical lights, and would render insol-
vent every municipality in Virginia. 
The uncontradicted evidence sho"r.s that there is abso-
lutely not one penny's damage to the· Forest I-Iills Develop-
ment Corporation and, if any recovery were had before the 
Jury, it is the contention of the defendant that the Court 
would be compelled to set it aside as contrary to the evi-
dence if not to the Court's construction of the law as there 
is not a particle of evidence showing that the plaintiff has 
suffered one penny's damage. 
I believe that is all. 
page 224 ~ By the Court : The- Court will overrule that 
motion on the authority of Abbott vs. City of 
Charlotte, 152 S. E., and StetJhens vs. City of Charlotte, 159 
S. E. 
In the :first named case, the developing company constructed 
sewers 'vi thin the corporate limits of the City of Charlotte 
with the assent of the .municipal authorities and on their 
promise to pay. After such construction, the City of Char-
lotte connected with the sewerage system. The Court held 
that this contract for repayment between the municipal au-
thorities and the Company was null and void because the 
City was without authority to -make such contract; but the 
Court also held that the Company was entitled to recover 
of the City of Charlotte on the q~ta1~tum~ 'mentit for the value 
of these improvements notwithstanding the fact that after 
they were constructed with the consent of the development 
Company, the City of Charlotte connected and incorporated 
therewith its sewerage system. 
The last-named case re-affirmed and approved this doc-
trine. 
That is all. 
Bring back the Jury. 
1\Ir. Aiken: Of Gourse, we except to the ruling of the 
Court. 
Mr. Meade: The Court understands that in regard to the 
motion to strike out the lette1· of Col. Carrington,. we ex· 
cepted to the rulingY 
'By the Court : Yes, Sir. 
page 225 ~ (Jury returned.) 
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The witness, 
C. B. STRANGE, 
re-recalled, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Benton: 
Q. Have you been the keeper of the City's records since 
1925Y 
A. No, Sir. Up until1927, I was assistant, up to the first 
part of 1927. In the years 1925 and 1926, I was assistant, 
but I was Clerk of the Committees and at the time this 
building was being constructed, which was in 1926, most of 
Mr. Moss' (who was my predecessor's) activities were con-
fined to this building and during that time I had the Com-
mittees and kept the records o.f those Committees. 
· Q. Have you been familiar since 1925· with the negotiations 
'vhich the Forest Hills Corporation attempted to have . with 
the City with reference to the payment for certain of their 
properties 7 
A. Yes, Sir. 
Q. Who carried on those negotiations for the Forest Hills 
Corporation Y 
A. For the most part, they were stockholders, I would say 
Directors; Col. Carrington was the President at that time 
and he appeared before both Committees. Mr. Boatwright 
and Mr. Herman. I mean Mr. II. L .. Boatwright and Mr. L. 
Herma:n, and those 'vere mostly financia.lly interested in 
the property. 
Q. Col. Carrington, then, has been the negotiator for the 
Forest Hills Corporation? 
A. Yes, Sir, and he was the President. 
Q. Do you know whether he has been its President during 
the time you have been in the Auditor's office and the- Forest 
Hills Corporation has been chartered? 
A. As-far a·s I know. 
Q. Since January 1, 1933, has there been any action taken 
· by the City government which would look to or call for the 
taking control of or possession of the properties 
page 226 ~ which are the subject of this suit? · 
A. No, Sir. 
Q. You are sure of that? 
A. The only change that I can recall with reference to that 
is the reduction in the rates, I mea)l not the Forest Hills 
Development Company as a corporation but as to the in-
dividuals who live in Forest Hills, their rates were reduced. 
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Q. That is on the basis the City charges outside the City 
limits more for their services than they do residents of the 
City? 
· A. Yes. 
Q. But there has been no action by the City government 
~ailing for or looking to the taking possession of the properties 
mentioned in this notice of motion and of which this suit 
is the subject! 
A. No, Sir ; no more than rendering City service. 
Q. As I understand it, the method in which the City fur-
nished these various services prior to annexation was this: 
That the Forest Hills Corporation used some street light-
ing and also used some water in the mains for fire fighting 
purposes and for sewerage disposal; that the residents of 
Fores.t Hills used water, gas and electricity as individual 
consumers of that class; is that correct? 
A. Tha.t is correct. 
Q. That the Forest Hills Corporation paid the City for the 
·water the Corporation, itself, used? 
A. They paid for the water that itself used, or I wonldn 't 
say for fire protection. For instance, no water was used but 
it was a serviced charge for so much per hydrant there. 
Q. That was paid by the Corporation? 
A. By the Corporation. 
Q. The Corporation also paid the City f.or current used in 
the street lights 7 
A. That is right, and for the water that flows through those 
mains, in laying down its streets, and those sort 
page 227 } of things. Water actually used and so much per 
fire plug for the service in furnishing water in 
those plugs, for the service of people in Forest Hills. That 
'vaR paicl for by the Corporation. 
·Q. The residents of Forest Hills paid for the water they 
used, individually? 
.A. Yes. . 
Q. For the gas and electricity? 
A. Yes, Sir. 
Q. Was any rent charged the City of Danville by the 
Forest Hills Corporation for the use of the water mains, 
gas mains~ sewer mains and electric lighting fixtures from 
the time they were built and the use began up until the last 
day of December, 19327 
A. Charge made by the Development Company? 
Q. Against the City? 
A. No, Sir. 
Q. No rent for the use of those properties? 
A. No, Sir. 
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CROSS EXAMINATION. 
By Mr. Talbott: 
Q. Do I understand you to tell the Jury that by· virtue 
of your position as City Auditor and Clerk of the Council 
that you ·lmow everything everybody does in connection with 
every department of the City government t 
A. No, Sir, I didn't intend to leave such impression. 
Q. Then, when you told the Jury that nobody connected 
with the City government had acted any diff-erently ·about 
Forest Hills since annexation, you meant so far as your 
knowledge as recorder of the Council's minutes was con-
cerned? 
A. I did; . certainly. 
Q. You don't kno,v, for example, what has been done in 
the City Engineer's Department or ~Ir. Brantley's Depart-
ment? 
A. Except that he gets his authority from the Committee 
under whom he operates of the City Council. 
page 228 }- Q~ Of course, he has his duties prescribed by 
the City ordinance and rules and regulations oi 
A. l-Ie also operates under the direction of the Public 
Works Committee or Finance Committee, as the case may 
be, 'vith reference to the utilities. 
·Q. Of course, if the City ordinance a.nd rules and regula-
tions of the W at~r Department required ~Ir. Brantley to 
perform certain duties with reference to sewer mains, ''later 
mains, gas mains out in Forest Hills or any other place in 
the City, it wouldn't com·e to your knowledge, as City Auditor 
and Clerk of the Council, to what extent he complied with 
the requirements, 'vould it 1 
A. Yes; to the extent that when he maks his report of what 
he is doing or has done to the Committee under which it 
comes from, it will come to my knowledge at that time, and 
legal things, or things out of the ordinary, such as this is, 
of that kind, would come before me in his rep01:t. · 
Q. I am not asking you about anything extraordinary or 
unusual. I am asking about the duties and functions which 
would come in line pursuant to the provisions of the City 
ordinances and charter. Nothing would come to your f:l,tten-
tion about that, would it? 
A. Yes. Take, for instance, 1\Ir. Brantley when he is going 
to the Committee on any improvements such as Mr. Benton 
was asking me. 
Q. At any rate, the knowledge which you are testifying 
from is derived from the fact that you, as City Auditor 
and Clerk of the Council, 'vrite up and read, of· course, the 
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minuh~s of the Council meetings and Committees 1 
A. I am in on all of those Committees; they meet in my 
office. I hear all their discussions. I read all their reports. 
Q. For example, do you know whether or not there is in 
the sewerage mains out in Forest Hills a supply of water 
that goes through the sewerage mains and flua'hes them 
all the time ? 
A. Yes, Sir. 
· Q. Where does that supply of water come from? 
A. From two manhole taps that the City put in 
page 229 ~ in that part lies within the City limits, and then 
some water that comes from the sewerage disposal 
plants in individual houses. 
Q. So that the water that goes through that comes f:r:om 
a manhole tap, as you expressed it, that the City put in. 
·A. Called flush tanks. Put in the sewerage system, those 
let so much 'vater flow through to wash out the sewers. 
Q. The water comes through the same sewer that the rest 
of the City's 'vater does in other parts of the City? 
A. That is right. 
Q. Do you know, for example, whether or not the 'Vater 
Department of the City, since Jan nary, 1933, has made any 
charge for the water used in connection with the service f 
A. Yes ; the vV a.ter Department charges the Sewerage De-
partment for the water used by the sewer taps. 
Q. The vVater Department, since January 1, 1933, has 
charged the Sewerage Department of the City of Danville with 
the water used in flushing out those sewers in Forest !fills 1 
A. Tha.t is right. 
Q. Prior to January 1, 1933, who 'vas charged with thatJ/ 
A. Those taps were in the City. Those taps have always 
been in the City. · They are in the City now. They have 
always been charged to the Sewerage Department ever since 
they have been put in there. 
Q. Ever since they were put int, there has been no change 
in the method of billing the City for that service~ 
A. No, Sir, not for that charge at all. 
pa.ge 230 ~ The witness, 
E. C. BRANTLEY, 
re-re-re-recalled, testified as follows: 
DIRECT EXAl\1INATION. 
By Mr. Benton: 
Q. On cross-examination yesterday by 1v[r. Meade with 
reference to the size of the 'vater mains in various sections 
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of the City, you testified that there was a 6" main in Howe-
land Circle. .Was that testimony correct? 
A. It was not. 
Q. How did you happen to make the mistake T 
A. I thought it was 6 but upon referring to my distribution 
map, I found it wasn't. 
Q. What is it? 
A. 8". 
Q. You also testified that there was a 6'' main on Avon~ 
dale Drive, didn't you t 
A. I did. 
Q. Is that correct Y 
A. It is not. 
Q. What kind is that? 
A. That is an 8". 
Q. Do yo11 have available a blue print map showing the 
water distribution system of the City of Danville, including 
Forest Hills Y • 
A. Yes, Sir. 
Q. Will you file that map in connection with the testimony 
which you are to give as Exhibit Brantley #3Y 
A. Yes. 
Q. Explain to the Jury what that map is. 
A. This map, showing the water distribution system. in 
the City of Danville and some lines possibly outside, giving 
the size of the mains, the location of the valves. 
Q. Where is the size of the main indicated? 
A. The size of the main is indicated on either side of the 
lines, the white line. · 
page 231 ~ Q. F<>r instance, here, on Main Street, between 
North Ridge and Floyd, in jhe middle of that 
block, is the. figure 8". Does that mean it is an 8'' main? 
A. 8" in diameter and the level here gives you-
Q. Is the Forest Hills Development water main shown on 
that map? 
A. Yes. 
Q. Where is it. 
(Witness indicated on map.) 
Q. Does that map show what size the mains are there·? 
A. Yes; 6". 
Q. Does the distance that water has to go in a pipe have 
·any bearing on whether you ca.n get water out of that pipe. 
or not and the force with which you ca.n get it? 
A. Yes. 
Q. What bearing does it have Y 
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A. Under the same pressure, the longer the pipe, the less 
water you get. 
Q. You testified yesterday with reference to Lady Astor 
Street. Where do you live 7 
A. Lady Astor Street. 
Q. What do you call it f 
A. Lady Astor Street. 
Q. Show the Jury Lady Astor Street 7 Where is Marshall 
Terrace7 
A. Here is Marshall Terrace. (Indicating.) 
Q. .And this is Forest Hills over here 7 
A .. Forest Hills. 
Q. Assuming that you have a 6''' main on Lady Astor Street 
~nd also a 6" down here, what would the difference be in 
the water that you could get in the two places f 
A. I couldn't say the amount but there would be, more 
water available here on Lady Astor Street under the same 
pressure than available in Forest liills on the. same pres-
sure due to the length of the pipes. 
page 232} Q. I will ask you, first, these wat-er pipes are 
what you engineers call tied in? 
.A. They are tied in at two points on West Main. It is not 
what we would call a gridiron syst-em. 
Q. Is that a gridiron tied in or gridiron system 7 
A. The gridiron is a system ; see this seetion here Y The 
gridiron system is tied from all sides. 
Q. Tell us what you mean "it is died in from all sides"? 
.A. Means you have a chance to get water from more points 
than you would have in a loop of this kind. 
Q. Where can this fellow right here (Mt. Vernon Avenue, 
about half-way down from West Main Street) get water 
fromf 
}!£.. Only two points ; here and here. 
Q. Where can this man right here, half way up Court 
Street, get water from 7 
A. From here and from Loyal Street, or from Patton 
Street. 
Q. With reference to what is called here on the Forest 
Hills map as Locust Avenue and Linden Avenue, where do 
those fello,vs get water from? . 
A. Only from this point. It is known as a dead end. 
Q. What do you mean by ''dead end Y'' A. Only one source of supply. One end.. No water avail-
able from other points. 
Q. What does that mean in practieallanguageY 
A. It means if anything happens to this line on this tap, 
there is no water available in these mains. 
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Q. Suppose something happens over here on Court Street,. 
this fellow we were talking about a while ago? 
A. Some thing happens on Loyal Street, he gets it from 
Patton Street. If something happens to Patton Street, he 
gets it from Loya.l Street. 
Q. What is the situation with reference to Beech Avenuef 
A. They can get water from two points off of this loop. 
Q. I understood you to testify yesterday that, in your 
opinion, the 6" main in Forest llills was inadequate for the 
purpose for 'vhich it was intended. 
A. That is right. 
page 233 ~ Q. What would have to be done to_ make that 
water supply adequatef 
A. Either have to reinforce it from other points-
Q. What do you mean by reinforcing it? 
A. Run in additional mains at various poiutst or you would 
have to take it up and put in larger mains. 
CROSS EXA~IINATION. 
By Mr. Meade: 
Q. When you assisted the Forest Hills Development Cor-
pora_tion by way of inspection of the development, its gas 
and water mains in Forest Hills, did you give those in charge 
of this construction work a preview of the situation 'vhich 
you now explain to the Jury they are confronted with or the 
City of Danville is confronted with 1 
Mr. _Benton: Object for the reason tl1at ~fr. Brantley was 
under no duty of any kind to the Forest Hills Corporation. 
By the Court: If you have examined him with reference 
to these things, then on cross-examination-besides you have 
examined him as Superintendent-the defendant brought that 
out on cross-examination, and the question asked the wit-
ness was whether or not he gave those instructions. That is 
perfectly proper to ask him on cross-examination. 
Mr. Benton : Note an exception. 
By the Court : That is not necessary to charge _ 
page 234 ~ the City of Danville or charge htm with his duties 
but they cross-examined him on what he is tes-
tifying. 
Q. (Stenographer reads question) ~Ir. Brantley, when you 
assisted the Forest Hills Corporation by 'vay of inspection 
of the development of its gas and water mains in Forest Hills. 
-did you give those in charge of this construction work a pre-
view of the situation which you now explain to the ,Jury 
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it is now confronted with and with which the City of Danville 
is now confronted 1 
A. I don't recall; can't say positively whether I gave any_ 
information on the size of the pipe. 
Q. It is a fact that you had a.ccess to and did receive speci-
fications on that construction 1 
A. No; I did not receive specifications. 
Q. You mean you undertook the inspection a11d to help 
them with it and not look at the specifications~ 
A. It wasn't necessary. 
Q. Why wan't it? 
A. Because we could see what was on the job. 
Q. Because of your general knowledge of such construc-
tion! · 
A. Yes. 
Q. You could see what was on the job? 
A. Yes. 
Q. You sa.'v them put in 6" water mains? 
A. Yes. 
Q. And made no objection, did not suggestion they put in 
8" water mains Y 
A. I couldn't say positively whether I did or not. 
Q. If you had made such suggestions, don't you think you 
would have qualified your letter which you wrote to Forest 
Hills under elate of March 28 introduced as Exhibit Brant-
ley #1 Y 
Mr. Benton: Desire to object again for two 
page 235 ~ reasons. One is, we renew our objection to this 
line of examination; the second is~ 1\fr. 1\feade 
has asked almost the identical question of ~fr. Brantley. 
Mr. Meade: ~Ir. Brantley has come in and turn our works 
out and says they are no good. 
By the Court: Ove:~,~ruled, but you did examine him on 
that yesterday; no use examining him again. 
J.\llr. Benton: Note an except to the Court's ruling as to 
the line of examination. 
Mr. 1\feade: This letter to which I refer states that the 
gas and "Tater mains in Forest Hills 'vere installed in accord-
ance with the instructions furnished by this Department. 
Will you explain to the Jury what did you mean by that 
word ''instructions''. 
J.\ilr. Benton: Desire to make the same objection, that ~{r. 
Brantley has also answered that question fully yesterday. 
1\fr. Meade: If Your Honor please-
By the Court: Go ahead; objection overruled. It has been 
substantially asked before but if he asks it again, let's get 
away from it. 
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A. I was referring in that letter to the method 
page 236 ~ of laying the pi pes. 
Q. So, you were absolutely blind to the size of 
the pipe, only referring_ to the method¥ 
A. I knew what size pipe was put there. 
Q. You don't recall raising any objection 1 
.A. I couldn't say positively. 
Q. When you estimated the replacement values on yes-
terday as to the cost of the 'va.ter and gas mains in Forest 
Hills, did you figure on a 8" pipe or 6" pipe? 
A. Figured 6" pipe. 
Q. 6" pipe is out there in Forest Hills f 
A. The same that is there now. 
Q. If you take up those 6" mains out there in Forest Hills 
and lay 8" mains in the place of them, it doesn't get you 
any additional source of water supply 1 
A. Oh, yes, gives larger pipes. 
Q. But you don't have any different source in the sense 
of different streams coming from different directions? 
A. Not if you follow the same line. 
Q. After this case is concluded, do you propose to recom-
mend to the City Council-
Yr. Benton: Object. 
Q. Let me finish-recommend to the City Council that they 
take up the 6" water main in Forest Hills and lay 8" mains? 
Mr. Benton: Object. 
By the Court: Objection sustained. 
Mr. Meade: If Your Honor please, what we are trying 
to do is to arrive at the fair value of that equip-
page 237 ~ ment. 
Mr. Benton: Mr. 1\feade asked him if the City 
should lose in this case. 
By the Court: Wait a moment. 
Mr. Meade: Ware trying to _determine the fair value of 
the mains; certainly that would go to the question if ~{r. 
Brantley does not feel justified in recommending to the Coun-
cil that W' mains should be put in place of 6"; then he thinks 
the 6" would take care of the situation. 
By the Court: It isn't what he proposed t~ do but what 
is necessary. You can ask if he thinks it necessary. 
~fr. Meade: I 'viii ask that. 
Q. Do you think it necessary to. replace these 6'' water 
mains in Forest Hills with 8 or 10"? . 
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A. Either necessary to replace them or run in additional 
feeders. 
Q. How long have the water mains in the old section of 
Forest Hills been in useY 
A. I don't remember when.. 
Q. Approximately 6-3/4 years, I think, it has been testified 
to. How long have .the water mains in the new section? 
Something over four years, I think, it has been testified to. 
Now, has there been auy break-do'vn in this water distribu-
tion in Forest Hills insce they were installed T 
A .. No, sir. 
page 238 } Q. It is operating, functioning? 
A. Yes. 
Q. It is functioning properlyf 
A. At times. 
Q. -What do you mean by ''at times"' 
. A. When you have the fire hydrants open. 
Q. All the fire hydrants in Forest Hills or only one par-
ticular one~ 
A. Couldn't determine that unless you made a test. I 
wouldn't say all the fire hydrants. 
Q. 1\tir. Dickerson testified yesterday that the situation 
.arose in the fire -plug near Mr.. Hazelwood's house when · 
opened but stated that up in the rest of the section, that con-
dition was not noted. 
~Ir. Benton: Object to the question. 
Q. Is that correct or incorrectf 
By the Court: Objection will be sustained. Counsel has no 
1·ight to quote the testimony of one witness in ·examining an-
Qther except in contradicting·. I suppose that is your object. 
:Nir. Benton: Yes, sir, and it is argumentative in getting be-
fore the Jury what Dickerson said. 
Q. T.hen, you say that situation confronted you only in re-
spect to particular places in F'orest Hills Y 
A. I couldn't say without making a test. 
Q. Have you deemed it necessary to make that 
page 239 J test T 
A. No; we have only done that in order to elimi-
nate what is known as red water to flush the mains. We 
l1ave made other tests but not for this particular purpose. 
Q . .As a matter of fact, aren't the homes in Forest Hills 
served by those water and gas mains Y Aren't they about as 
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large consumers as you find in the City of Danville in the 
way of residential properties Y 
A. ·Yes.. · · 
Q. So far as residential property is concerned~ And I un-
derstand you to say that up to the present time there has 
been no break-down in that system, and it is operating prop-
erly? 
A. At times·. 
Q. I understood you to state that the Forest Hills main 
was, if I recall correctly, somewhat of .a long run. But doesn't 
the necessary quantity of water to furnish a particular section 
depend upon the number of houses and the amount of water 
consumed in that particular section 1 
A. Yo~ mean for comestic purposes~ To a certain extent. 
Q. Aren't there as many houses on Marshall Terrace as 
there are in Forest Hills~ 
A. I couldn't say; probably more. 
Q. 1\.nd that is a 6" water main¥ 
A. As I recall. 
Q. Do you recall whether the City laid the main or notf 
A. The City laid that main. 
Q. Explain to the Jury why the City of recent years put in 
a large-! think, 16" -main from the reservoir down through 
Avondale Drive to Five Forks. 
A. That wa~ done to reinforce the entire distribution sys-
tem. 
Q. Is that water carried through those pipes distributed 
throughout all that side of Danville? 
A. The taps are made at certain points. 
Q. And it leads down into a more or less semi-
page 240 ~ congested section of town t 
A. Leads to Five Forks~ 
Q. Will you tell the Jury-read from this map the size of 
the water main down Main Street. I can't seem to locate it 
here. 
A. That is an 8". 
Q. Where does that 8" begin 'vith reference to West ~Iaiu 
Street? 
A. That is 8" and 16". 8" main starts at Chestnut Street, 
a little below Chestnut Street. 
Q. Where does that go 1 
A. Goes down to Floyd Street, from Floyd Street to Bridge 
Street. On lVIain Street, there are two 8" mains. 
Q. As I understand it, there is only one 8" 1nain from Jef-
ferson to Floyd! 
A. Right .. 
Q. That main supplies alb the residences and business 
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houses and association homes, such as theY. W. andY. ~L C. 
A., from along· :Niain Street, between those two streets f 
A. They are fed from that, yes. 
Q. What is the size of the main from West ~lain Street to 
South l\iain Street 1 
A. 6". 
Q. What is the size of the main leading from West Main 
Street along Mt. Vernon Avenue to Virginia Avenuet 
A. 6". 
Q. What is the size of the main running along from West 
Main Street to Watson 1 
A. 6" main part of the way and from the residential dis-
trict, 6¥2. 
Q. What is the main from South ~fain Street to Holbrooke 
Avenue, running along Gray Street1 
A. 6". 
Q. What size main runs along Stokes Street from South 
l\fain to Jefferson A venue~ 
A. 6". 
Q. Paxton Street, from Holbrook Avenue to Jefferson Ave-
nue? 
A. 6". 
pag·e 241 }- Q. As a matter of faet, as shown by your map 
exhibited here before the Jury, aren't the great 
majority of all the residential streets in the City of Danville 
supplied water through 6" mains~ 
A. That is rig·ht. 
~Ir. Benton: 1\{r. lvfeade, you wouldn't care to tell 1\fr. 
Brantley what you mean by "breakdown" so I could ask 
him about it? 
Mr. l\ieade: I mean any interruption in that systmn 
whereby residences out there are not supplied with water. 
RE-DIRECT EXA~IINATION. 
Bv ~Ir. Benton: 
"'Q. I want to ask you if every street 'vhich 1\ir. l\ieade 
asked you about isn't tied in with 'vater from some other 
direction, in one more direction than is in Forest Hills 1 
A. No ; not in all cases. 
Q. How many of the eases f Just generally? Do you 
have that gridiron tie? 
A. That is not what is known as gridiron, the majority o:f 
then1. 
Q. Where if water breaks own from one side, it can be got· 
ten from another? 
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A. Yes. 
Q. Is it or not a fact where you have a gridiron system, 
you can use a smaller minin1um than where you don't, and 
still get the same service Y 
A. That is rig·ht. 
Q. ~Ir. l\tieade asked you with reference to the Forest Hills 
development. Can the municipality of the City of Danville or 
the Forest Hills Development Corporation, or anybody else, 
install a 'vater system in a sub-division of this 
page 242 ~ kind that will serve just the number of houses 
· that are now there~ 
A .. No; that is not the practice. 
Q. Why? 
A. Because in laying water mains, you are making his-
tory; you have got to look into the future. 
Q. Or else dig those mains up and learn that you ought 
to have looked into the future? 
A. That is right. 
Q. Assuming there are 308 lots out here, are you in a 
position to tell the Jury whether there will be more, if they 
all have hou$es, or whether there 'viii be more than Marshall 
Terrace? 
A. I would say there would be more. 
Q. Mr. :1\rieade asked if there had been a break-down; then, 
when he defined break-down, he said any interruption that 
would keep the people from getting water when they wanted 
it. That has taken place? 
A. It has taken place. 
Q. There has been no break-down with the pipes blowing 
out of the ground or water running all over creation? 
A. No. 
Q. There have been interruptions in the supply of water to 
consumers in ~.,orest Hills Y 
A. ·Yes. 
Q. What do you have to do at those two dead ends in 
Forest Hills with reference to water? _ 
A. We have to flush the dead end to eliminate what is 
known as red water. 
Q. What causes red water? 
A. Chemical action between acid in the water and the 
pipes. . 
Q. ·Why don't you have it in other places T 
A. Because-you possibly do have it in other places but 
you don't have it where you have proper circulation. 
Q. Mr. Meade asked you about the fact as to 
page 24q } whether or not the consumers in Forest Hills 
were large users of water. Is it or not a fact that 
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the more water the customers use, the more water you have 
to have for their uset 
A. That is right. 
Q. Did you buy the material for the 'vater system in Forest 
Hills~ 
A. No. 
Q. Did the Forest Hills Corporation consult you with ref-
. cerence to what kind of mains to put down in Forest Hills f 
A. As to the materials and pipe? 
Q. I am talking about as to the size of the main. 
A. No. 
Q. Was that any of your business? 
A. No. 
lVIr. 1\t!eade: I thought we would avoid that. I would _like 
to go into it some more, too. 
By the Court: What \Vas that question 1 
~Ir. Benton: Of course, I am going into it after you went 
into it.' ... 
Mr. 1\Ieadc : I \Vould like to go into it some; before-you 
'Objected to it before. 
~fr. Benton: My objection was overruled. The question 
was whether or not he bought m~terials or had anything 
to do with the selection of the size of the water mains that 
went "into Forest Hills. 
By the Court: I caught that all right but an-
page 244 ~ other question 1\Ir. Meade commented. 
(Stenographer reads question: Was that any of your busi-
ness? A.· No.) 
1\Ir. Benton: When the plans and specifications, includ-
ing the 6" water main in Forest Hills, were they drawn up 
that way at your request? 
A. Were not. 
Q. As a matter of fact, isn't it true that everything that 
the City of Danville did at. that time with reference to the 
construction of that project was done at the request of the 
Forest Hills Corporation and as a favor to them by the City Y 
A. Yes. 
By the Court : I think, Gentlemen, I ruled just now that 
~Ir. Meade had a right to cross-examine him on the testi-
mony you had brought out. I think I stated that that ques-
tion might be asked if Mr. Brantley was testifying if he was 
-employed by the private Corporation. If he testified on di-
rect examination, Mr. 1\Ieade would have a right to er~ss-
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examine. him from the evidence. I am throwing that out 
no'v in the interest of time and to save you gentlemen un-
necessary expenditure. 
RE-CROSS EXA~IINATION. 
By ~Ir. 1\tieade ~ 
Q~ · I want to ask just two questions. What is the size of 
the water main in West :fifain .Street that supplies the For-
est Hills section~ 
· A. If I recall, the Forest Hills section is sup-
page 245 ~ plied, one end, from a 20'', and the other end 
from a 12". 
Q. Have ·vv estmoreland Court and Lady Astor Streets 
what you call dead ends~ 
A. Yes. 
Q. They are shorter streets! 
A. That is right. 
Q. Then those in Forest Hills-but they are high class 
residentia~ streets, aren't they 1 
A. Yes. 
Q. Did you have anything to do with supervising or lay-
ing mains in 'Vestmoreland Court or Lady Astor .Street? 
A. I did not. · 
Q. I mean the City. Did the City of Danville lay water 
mains along Lady' Astor and Westmoreland t 
A. ·Yes, sir. 
Q. And those water mains are 6"1 
A. Yes. 
RE-RE-DIRECT E·XAMINATION. 
By Mr. Benton: 
Q. What difficulty do you have on Lady Astor and West-
morelandl 
A. The only trouble is not on La:'dy Astor but W estmore-
Iand Street; we have some trouble with red water. 
Q. And that is on account of the dead end¥ 
A. Yes. 
Q. And anywhere you have a dead end, you are going to 
have that troubleT 
A. In any case: I was only on Lady Astor Street. 
page 246 ~ RE-RE-CROSS EXAl\'IINATION. 
By Mr. ~:Ieade: 
· Q. Does that little 'vater injuriously affect the City or 
the consumer' 
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A. It .is just disagreeable. 
Q. To the consumer~ 
A. To the consumer. 
Question by a Juror : Can that line be constructed so that · 
there 'vouldn 't be a dead end? 
A. Except by filling· in. 
Question by a Juror (~Ir. Flora): That line, that source, 
:Niain Street to the Park, or vice versa, you mentioned as 
12" line, does that feed Virginia Avenue, College line¥ 
A. 20 and 12; 
1\tir. Flora: Would that 12" feed College Avenue and Vir-
ginia Avenue and other streets, Mt. Vernon, running in 
from West Main S.treet; would they feed those streets and 
all! . 
A. That is fed fron1 both the 20" and 12". 
l\Ir. Flora: You have two separate lines 7 
A. Two separate lines. 
Mr. Flora: That first entrance of Forest Hills, 
page 247 ~ Averett College, and the next entrance is a block 
below, what is the name of that street? 
... A... I-Iawthorne Drive, I think it is called. 
1\ir. Flora: What size is the main from there to that one 
block that is tapped in from Forest Hills' 
A. If I recall, 20" tap at that street and tapped to 12'' 
at Averett College. 
1\{r. Flora: You have two taps in that line to Forest Hills 
running from Averett College~ 
A. Yes, sir ; Ballou. 
(Examination resun1ed by 1\tir. l\ieade) 
Q. Aren't you slightly in error as to the 20'' and 12" water 
main on West 1\fain Street~ This map shows that both 20" 
and 12" run along West Main Street in front of Howeland 
Drive and also in front of Averett College and stop· in front 
of Virginia Avenue . 
.A.. That is right. 
Q. In other words, when you pass 1\fountain View A venue, 
along which the pipes to Forest Hills run 6!', you have a 20" 
water 1nain ·and 12" water 1nain 7 
A. Going towards the Park; that is right. 
RE-RE-CROSS EXAl\IINATION. 
By 1\Ir. Benton: 
. Q. Aat·e you familiar with the fire hydrants out there, 
the type of them, the cost of them¥ 
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A. Yes. 
page 248 ~ Q. How do they c01npare with the fire hydrants 
used by the CityY 
A. They are the same. 
The witness, 
By Mr . .Aiken: 
C. L. SCOTT, 
re-recalled, testified as follows: 
DIRECT EXAMINATION. 
Q. You have been on the witness stand before and shown 
your qualifications as Director of ·Public Works and City 
Engineer, have you ~ot' .. · · 
A. Yes. · 
Q. Have you made up any estimate of what it would cost to 
construct such sewer mains as are in Forest Hillss section 
as of January 1, 1933 ~ · 
A. Yes, sir; I have approximations. Of course, I have 
scaled off the distance, the length of the sewer main, and 
taken out that part built or paid for by the City on Moun-
. tain Vie'v Avenue. · 
Q. Is that in the City Y 
A. In the City;· paid for entirely by the City. 
Q. In the old City limits T . 
A: In the old City limits. And extension on that part of 
Peters Street which is now Hawthorne Drive. I make that 
approximately 10,700 lineal feet of 8" sewer line. That 'vork 
~January 1, or just prior to January 1, we did a great deal of 
sewer work in Town. Built around 4 or 5 miles of sewer 
along during the Winter up until March. The materials 
cost for that 30c per lineal foot. That included the 8"· sewer 
· pipe, manholes and .leads, and the work of digging- the sewer 
and picking was about 70c a foot, maldng a cost of about 
$1.00 per foot for sewers complete along- during las.t Summer 
up until ~Iarch, April or l\iay, of this year. That would 
make about $10,700.00 for the cost of laying sewers and 
manholes and purchasing materials. . . 
Q. Do you ~now how· much it actually cost the Forest 
IIills Company? 
A. No, sir, I do not. I think it cost them $1.55 
page 249 ~ per foot, as well as I recall-the price they paid. 
Q. What is the proper rate of depreciation on 
smver lines of that type¥ 
A, Depreciation would be a very small amount; _practi-
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cally nothing. A sewer will be as good for probably 75 or 
100 years. · 
Q. No standard rate of depreeiation charge? 
.lt. No. Now, that does not include any sewer connec-
tions. That simply includes the mains. The City does not 
pay for the City connections. That is the main from the 
middle of the street to the property line ; the City does not 
pay for here. So, I am not including that price. Simply 
the main. 
RE-RE-REDIR.ECT EXAMINATION. 
By Mr. Talbott! 
Q. As I understand it, your figure of $10,000.00 is based 
-on actual experience which you have had at about January 
1, 1933, in constructing sewers for the City of Danville 7 
A. Yes, sir. 
Q. That work was done under your supervision and direc-
tion? 
A. In the Cityf Yes. 
Q. Of course, whatever charge would nominally be made 
by a private individual ·for supervising engineer in work 
of that sort was not inc1uded in your figures? -
A. No. 
Q. You being on the payroll, certainly your services were 
thrown in ns far as that job is concerned 1 
A. No engineering charge in that cost at all. 
Q. You have certain subordinates who would perform their 
duties and supervise ·without extra charge 1 
A. Yes. 
Q. You are giving that construction work the benefit of 
your entir~ engineering force in the office without cost 1 
A. Well, yes, but that would not be a very 
page 250 }- large figure ; would not add very much for foot. 
Q. Was that figure based on your supervision 
in buying the materials, determining what type material go 
in etc.~ 
A. ·Yes, sir. 
Q. So that the entire expert knowledge of that type of 
work is given free of any charge? 
A. Is not included in the $1.00 per foot. 
Q. vVhat about the labor that went into that work 1 What 
typ~ of labor did you use in the work on 'vhich you base the 
figure? 
A. We used a class of labor that if you went out to build a 
sewer as an economic proposition, you wouldn't use. We 
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would use the unemployed, which was not a very hig·h class 
labor. 
Q. What were you paying the unemployed for construct-
ing this work 
A. I think 20c an hour on that work. 
Q. What rate of pay for the more desirable type of labor~ 
A. We had labor at that time we \vere paying $1.80, $1.75,. 
$1.50 per day. . 
Q. vV as anv of the actual labor on the 'vork which you re-· 
ferred to and based your figure on the regular payroll of 
the City so as not to be included in the figures which you 
made¥ 
A. Yes, on the payroll of the City. Kept on the payroll 
and kept all the time and computed all the pay for the per-
sons that worked just as though it 'vas the City rs payrolL 
The City did actually pay the money out. It came from the 
City Treasury. 
Q. What I mean is, v;as any labor on that job by virtue of 
the fact that it was on the City payroll left out of your fig-
ures in basing the cost 7 The labor was figured in, as an 
elen1ent of cost in which you arrived at the figure, $10,-
70Q00f . 
A. Yes. 
Q. As a matter of fact, would it be possible for any private 
· individual to construct that sewer work out there 
page 251 ~ in Forest Hills at a figure of $10,700.00, when 
they had to bear the burden of the expert super-
vision Consulting Engineer, office expenses, and other over-
head expenses connected with the job which the City did not 
have? 
A. That is very hard to answer exactly. That would be 
a very sn1all amount based on the foot, based on the cost 
per foot. I would be something but would be a small amount. 
Q. What I am g·etting at is this: The City really did this 
job. Spealdng· of the cost, did it even less than cost be-
cause your services and the servic.es of the others were 
thrown in free ; is that right? 
A. Yes, that is correct. 
Q. No private individual could get there and build that 
work in Forest Hills for the same figure· the City could 
build it for in those conditions, could they¥ 
A. Jan nary 1, 1933 ~ Very hard question to ans,ver; just 
depends on now many people at work. Some body might 
have taken that job for practically nothing, for the engi-
neering job. The engineering part is a small feature, could 
not have beey very much expense for laying 10,000 feet of 
City of Danville v. Forest Hills Dey. Corp. 181 
sewer. All the sewer mains run from the street, in the street, 
and would not be but very little engineering work. 
Q. According· to your normal experience, folks are not 
going to go into a job for less than the cost, are they¥ 
A. I don't think so. 
Q. And that is 'vhat the City did when it constructed these 
things you spoke of and based your figures on·? 
A. The $LOO per foot did not include engineering work. 
ThP. witness, 
BERJ{EJJEY EDWARDS, 
being first duly s'vorn, testified as follows : 
DIRECT EXAMINATION. 
By 1\!Ir. Aiken: 
Q. What is your position in the City of Danville 1 
A. Clerk of the City Water, Gas and Electric Department. 
Q. In the commercial departn1ent 
page 252 ~ A. Yes, sir. 
Q. Have you gotten up a statement showing the 
gross revenue from the sale of water, gas and electricity from 
the Forest Hills area for the first nine months of 1932 and cor-
responding period of 1933? 
A. ·Yes, sir. 
Q. Read it off to the Jury and file it as Exhibit Edwards #1. 
A. City revenue, water,· gas and electric service renderec 
s'ldo1ners living in Forest Hills Section-
Q. What is the different in the total i 
.lt. $4,952.48 for 1932 against $4,081.63 for 1933. 
Q. Is that just to the consumers out there, the home owners 1 
A. Yes. 
Q. That does not include the street lights and fire hydrants 1 
A. No, sir. 
Q. What is the cause for that falling off in revenue, Mr. 
Edwards? 
A. Falling off in 1933 over 1932 1 
Q. Yes. 
A. I would say the difference in the rate. 
Q. Reduction in the rate f 
A. Yes, sir. 
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The witness, 
B. ·w. SNEDBERG, 
. being first duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By 1\tir. Benton: 
Q. What is your name Y 
A. R. vV. Snedberg. 
Q. Where do you live Y 
A. Greensboro, North Carolina. 
I 
Q. What is your business Y 
pag·e 253 } A. Director of Public Works. 
Q. How long have you been in that position 1 
A. About 10 years. 
Q. What preparation did you have for your work? 
A. Graduate engineer. 
Q. \Vhere did you study? 
A. University of ~[ichigan. 
Q. Graduate engineer of the University of :Michigan 1 
A. Yes, sir. 
Q. As Director of Public Works of the Qity of Greensboro, 
have you had experience in matters pertaining to water oper-
ations in the City of Greensboro and the se,verage operations 
of that City 1 
A. Yes, sir; both under my direction, supervision. 
Q. Have. you looked at the map of the water distribution 
system of the City of Danville? 
.l\. Yes, sir. 
Q. Is this the map you saw? 
A. Yes, sir. 
Q. Have you been on the Forest Hills property, itself? 
A. No, sir. 
Q. Is it necessary for an engineer to go on property to tell 
about the water mains? 
. ~'l.. No, sir. 
Q. Can you tell anything about the water mains by going 
on the property Y 
A. No, sir. 
Q. Ho·w do you engineers tell a bout matters of this kind 1 
A. By map similar to this. By general lay-out. By show-
ing the area of distribution system, location of pipe line and 
so on. · 
Q. You were told, I believe, that this area here 
page 254 }- was the area in controversy in this law suit? 
A. Yes, sir. 
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Q. 'Vhat does that map show with reference to what kind of 
.water mains are serving that territory? . 
A. It shows that serving this particular area are two 6" 
lines which form a sort of loop from the main distribution 
system of the City plant of Danville; also, two independent 
routes of 6" pipe. 
Q. What is your opinion 'vith reference to whether tho~e 
6" pipes are sufficient to serve that territory, assuming that 
the territory is fully built up? 
A. For ordinary domestic service, by that. I mean simply a 
supply sufficient to take care of the ordinary household needs, 
the system probably would be sufficient; but from the stand-
point of supplying the domestic needs as well as fire protec-
tion, the system is inadequate. • 
Q. What is the difference in the efficiency with which a sys-
.tem built like this operates in the distribution of water and a 
system such as shown in this area, including Upper Street, 
Floyd Street, High, Spring, Union and Court Streets 7 
A. The latter area here is what we call a gridiron system; 
that is, instead of water entering the pipe line from only one 
direction, water is able to enter from two different directions. 
The area to which you refer is what is known as a gridiron 
system; that is, the pipe system is so arranged that water can 
enter from two different directions. By so doing, the capacity 
of that system is increased approximately twofold. 
Q. This Forest Hills blue print does not show any gridiron 
system has been installed? 
A. No, sir. 
Q. '\Vhat, in your opinion, ''rould have to be done to the wa-
ter syste1n as shown on this blue print in the Forest Hills area 
to n1ake it meet the proper requirements for domestic pur-
poses and for fire purposes~ 
A. First thing could be done, of course, is to for~e the 
supply in a lar~er _main entering the area and the system 
of gridiron; that is, the independent connection 
11age 255 ~ probably some points on that loop re-inforced 
size. 
by additional ine of same size and one of la!ger 
Q. I overlooked asking about these lower areas down here, 
I..inden A venue, I believe it is called on one side, and Beech 
Avenue on the other. What does the print show with refer-
ence to those two areas f 
A. Referring to the two 6" lines coming off the main dis-
tribution system? 
Q. Yes. 
A. They arc simply feeders into the subdivision. 
Q. A.re they what is known as dead ends 7 
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A. No ; they are not dead ends~ 
Q. I a1n referring to Linden Avenue and Beech Avenue. 
A. Yes, sir, that is a dead end. That is what is referred 
to as ·dead end in that water does not completely circle. The 
loops are. dead ended in that water enters and doesn't cir-
culate through the entire systen1 but is confined only to one 
portion of the system. 
Q. Could that have been eliminated in the building of thb 
water system and can it be elinrinated no"T·f 
A. Yes, sir. 
Q. How¥ 
A. By connecting the ends of the two existing loops. 
Q. What, in your opinion, is the fair market value of this 
wate>r system, assuming that the City of Danville is not a pur-
· chaser and assuming·, further, that the City of Danville is 
the only agency in this immediate territory which handles 
and sells water, and assuming, further, that there are only 
41 users of water in the territoryY 
Mr. Talbott: We wish to object to the question upon the 
·ground that it is predicated on an assumed state of facts 
which do not properly represent the fair market value within 
the meaning of the law. 
By the Court: The fair market value? 
page 256 ~ Mr. Benton: If Your Honor please, the posi-
tion of the City of Danville is based upon the 
theory that fa.ir market value of an article is the price it 
brings when sold by a person who does not have to sell and 
·sold to a person who does not have to buy. Under that de-
fense, the City of Danville is eliminated as a purchaser, and 
we think it is a fair question. 
1\Ir. Talbott: l\Ir. Benton left out what we understand to 
be the law, that the fair market value is the price when the 
property is sold by a person 'villing to sell but who does 
not have to sell and boug·ht by a person willing to buy but 
who does not have to buy. 
~y the Court: Yes; that is right. 
J\llr. Talbott: !Jir. Benton left out of the definition which 
. he prposed to the Court one of the essential p~rts; that is, 
when bought by a purchaser who is 'villing to buy but does 
not have to buy. 
By the Court: I don't understand that the test of what is 
the n1arket value of these improvements the City of Danville 
has been eliminated as a purchaser. What was asked in the 
Charlotte case is what was the fair market value as of the 
date of ~ncorporation or annexation. It seems to Ir}e that 
your question is not based upon-that is, it tends to confuse 
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and mislead and is not based upon the fair 
page 257 ~ market value. It seems to me that objection will 
have to be sustained. 
Mr. Benton: I don't believe I understand the Court's rul-
ing as to what constitutes fair market value. I would like 
to have it 3o that I can incorporate it into a question to the 
witness. I would like to note an exception to the sustaining 
of the objection. · 
By the Court: The definition of fair n1arket value, as I 
understand it, is when sale is by a person willing to sell and 
does not have to sell and purchased by a person willing to 
purchase but does not have to purchase. 
l\1:.r Benton: I don't see any practical difference in the 
wording· but I will-
By the Court: R.cpeat your question; maybe it is not as-
( Stenographer reads question: ·What, in your opinion, is 
the fair market value of this water system, assuming that 
the City of Danville is not a purchaser and assuming, fur-
ther, that the City of Danville is the only agency in this im-
mediate territory which handles and selJs water, and as-
suming, further, that there are only 41 users of 'vater in the 
territory?) 
1\ir. Benton: N o,v, the question as to selling -by a person 
willing to sell who does not have to sell is not 
page 258 ~ addressed to the witness but addressed to the 
Court. I didn't propound any thing to the "Tit-
ness about what constituted fair market value; that came 
up on a question of argument to the Court. 
Bv the Court : I kno'v · it did. 
Mr. ~Ieade: ~fay I object on another gTound; that is, that 
the witness has not qualified to ans,ver the question until 
he studies the specifications used by T. C. Laramore in con-
structing the mains and until he goes to Forest Hills and sees 
how many houses to that supply of feet. 
By the Court: That will go to the weig·ht of the testimony. 
Mr. Meade: Looks like he ought to be qualified more be-
cause he has testified upon the assumption that the section 
is fully built up. 
By the Court: That might destroy-I an1 not prepared 
to say-mig-ht destroy that by cross-examination; might de-
stroy the weight of the testimony before the Jury. Don't 
think that will go to the admissibility. 
J\'1 r. lVIeade : 1\fay I interpose this further ob-
page 259 ~ tion ~ Mr. Benton's question, that is, such part 
as states that the only person in this ·community 
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is the City of Danville who may desire to buy this equip-
ment, I think that is erroneous A person being willing to buy 
don't have to be a person 'vho lives in this particular sec-
tion; might be any person. 
Mr. Benton: I am going into that. 
By the Court: There is no evidence that the City of Dan-
ville is the only one willing to buy it. Of course, a question 
of that kind 1nust be based upon some evidence in the record. 
~ir. Benton: I intend to sho'v that if the City of Danville 
doesn't buy it, nobody can buy it and operate it at a profit 
or anything else; if the City does not buy it, it is useless. 
By the Court: Permit the question for the present. 
1\rlr. l\£eade : Note an exception. 
(Exa1uination continued by JYfr. Benton) 
Q. Do you understand the question~ 
A. I understand the question to be that assuming the City 
of Danville would not purchase this system and that the 
City of Danville would not supply water from their distri-
bution system into this subdivision, what would be the fair 
·market value' 
page 260 ~ Mr. Talbott: The witness understands the 
question to be propounded to him on behalf of 
fair market value 'vhich ~Ir. Benton says he didn't ask him 
anything about. 
By the Court : Go ahead. 
l\£r. Benton: Ans"rer the question. 
A. On that b'asis, I would say the system is valueless. 
Q. Will you tell the Court and Jury why you make that 
statement? 
A. iFor the reason that a system approximately 9,000' of 
distribution with, at the present time, some 40 consumers, 
the cost of developing water either by sinking of 'veils and 
installing pumping stations and making an independent sys-
tem or attempt to secure water from elsewhere, install a 
pumping station, would be prohibitive and the rate and cost 
of the water would be so high, no one would have sufficient 
consumers to justify the expense. 
By the Court: That question and answer will be ruled out. 
His answer is based upon the idea the City of Danville doesn't 
\Vant it. That is not the question. The question before the 
~Jury is whether or not the City had it and, if the City of 
Danville had it, what is the reasonable value. So, it will be 
ruled out. 
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Mr. Benton: We note an ex-ception to the Court's ruling. 
By the Court: The Jury will be instructed to disregard that 
question and answer .. 
page_ 261 ~ CROSS EXA~IINATION. 
By Mr. ]\ieade: 
Q. I understood you to say- that assuming that the terri-
tory as shown on this map presented to you, the territory 
}{no'vn as Forest Hills, was fully built up, that for domestic 
purposes tl1e 6" water main would be sufficient; is that cer-
rect¥ 
.A.. ·Yes, sir. 
Q. If you had the necessary fire supply, that is, water for 
iire hydrants to the requirements for domestic purposes, you 
,consider it inadequate; is that -correct¥ 
A. Yes, sir. 
Q. You have seen this development, have you~ 
A. No, sir. 
Q. Assume that only one-half of tl1e development is built 
up, would that change your opinion a-s to whether or not the 
supply is sufficient for fire and domestic purposes! 
A. No, sir. 
Q. Suppose that it was one-tenth built up, would that 
rchange your view¥ 
A. No, sir. 
Q. vVill you give the Jury the reason for that statemenl 
A .. For the reason that in case of fire, the demand place on 
the system is usually, in a development of that character and 
type of h01ne usually built in a subdivision of that type, re-
·qu,ire from 500 to 1,500 g·allons of watter irrespective of 
'vhether there are 10 houses or 40 houses in that subdivison. 
Tn other words, the quantity required to fight fire is a pre-
determined amount regardless of the degree to which tho 
:area is built up. 
Q. Then, the inadequacy of that water main system in For-
-est Hills only exists when there is a fire ; is that correct? 
A. Probably so. 
Q. Then all the time during which you have no fire, the sys-
tem is ·adequate 1 
A. Yes, sir. 
Q. Aren't you confronted-aren't City authorities and offi-
cials confronted very often with the situation on 
page 262 ~ occasion of a big fire and the fire engine pumping 
water from fire plugs, that the houses in that im-
mediate vicinity have low water pressure? 
A. If the mains are inadequate_; yes .. 
,_ 
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. . Q. I mean, the average main in residential section; if you 
haiVe: a big fire and the engines are pumping water, would 
not that have a tendency to lo,ver the water pressure in the 
immediate vicinity·r 
A. Slightly; yes. 
Mr. Benton: If the Court please, for the purpose of the 
record, I desire to introduce the witness, Mr. Crawford, whose 
testimony will be p-ractically the same as 1\IIr. Snedberg's. If 
the Court sees fit, I will put him on the stand and ask him 
· the questions and have the .Court rule on it. 
By the Court: The n1ajority of Mr. Snedberg's testimony 
·was not admitted. I will have to rule that out. 
The 'vitness, 
1\IIR .. 1\IIcCLUNG, 
being· first duly sworn, testified as follows : 
DIRECT EXA.~fiNATION. 
By Mr. Benton: 
Q. Will you please tell the Court and the gentlemen of the 
Jury what your name and your business. 
A. ~{y name is 1\fcClung. I am a young engineer of the 
Water, Gas and Electric Department. I went to school at 
Virginia Polytechnic Institute; graduated in 1927. 
Q. What experience have you had ·since you 
page 263 ~ quit school T . 
A. I have been with the Water, Gas and Elec-
tric Department since I left school. 
Q. Have you made any tests out in ·Forest Hills with ref-
erence to the fire hydrants as to their proficiency or efficiency 
in the matter of water supply? 
A. Yes, sir; we have made some tests out in Forest Hills; 
what we call fire plug tests. 
Q. Will you tell the Court and the gentlemen of the Jury 
what you did and what was tlie result of yo\lr efforts Y 
A. Well, you want me to go into detail Y 
Q. You can tell them anything you know about it with ref-
erence to the 'vater supply. · 
A. I mean the equipment we used in making the tests f 
. Q. Yes, sir; tell us all about it . 
.l\.. In making fire plug tests, we have what is called re-
peato tuhes. That is a sn1all piece of pipe, one end cut.down, 
and in that end we have a small circular opening; and on the 
other end, we have a pressure gauge. We can open a hydrant 
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and put that end of the tube in the water as it comes out of 
the hydrant and get pressure and, kno,ving the size of the 
opening and the pressure, we get from the water, we can tell 
how much water is coming out of it or how many gallons. 
Knowing that, we can open one or two hydrants, or any 
number desired. In Forest Hills we made the test and opened 
two hydrants and found out-I don't know how many, ex-
actly, but I think around 450 gallons .per minute; that is fro1n 
two hydrants. 
Q. Is that sufficient for fire fighting purposes' 
A. Well, the Class A residential districts don't consider 
. that sufficient at all. 
Q. It is not sufficient for Class A residential districts? 
A. Not sufficient. 
Q. Do you get more than that from 6" mains in the City of 
Danville? 
pag·e 264 }- A. Well, we have some 6" mains in other parts 
of the distribution system but I don't know where 
we have a long main with nothing· but 6" without having 
other connection with a large main. 
Q. '\Vhat does the length have to do with it 7 
A. The friction in the pipe has a lot to do. 
Q. What does it do f 
A. Take up your velocity 'viii be increased to get water; 
when you increase your velocity, you 'viii increase your fric-
tion. It cuts down on your velocity head and you won't get 
as much water. 
Q. Out of hvo 6" mains, you will get less water per minute 
from your longer main? 
.A .• Oh, yes. 
Q. I understand you to say, as far as you know, the City 
doesn't have a 6" main as long as that in 1Forest Hills out-
side1 
A. Possibly have but have another connection 'vith it lead-
ing into it. 
Q. I mean, with one 6" main Y 
A. Not as I recall; no, sir. 
CROSS EXAl\fiNATION. 
By Mr. Talbott: 
Q. When did you make this test you speak of~ 
A. Made in l\iay, of this year. 
Q. Ever make any before that time f 
A. Yes, sir; not hi Forest Hills. 
Q. I am talking about Forest Hills. Ever make any h1 
Forest Hills before l\riay, of this year Y 
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A. We have. I don't recall exactly but-yes, we have 
opened hydrants in Forest Hills before May. What I am 
speaking of, l\!ay 'vas 'vhen we made the fire tests to give 
actual quantity; but we have opened hydrants before. 
Q. But this is the first time you have made the tests you 
speak of was 1\fay, of this year l 
A. As I recall, it is. 
page 265 ~ Q. "\Vho directed you to make that test? 
A. I think 1\Ir. Brantley, Manager of the Wa-
ter, Gas and Electric Department. 
Q. You didn't ask permission of Forest Hills to make the 
test, did you Y 
A. I didn't ; no. 
Q. In other w.ords, you just took it that Mr. Brantley was 
giving orders about these fire plugs out there and you went 
out and did what you said? · 
A. 1\tir. Brantley g·ave me my orders; yes, sir. 
· Q. And you made these tests solely on 1\Ir. Brantley's in-
structions~ 
A. I try to do 'vhat J\fr. Brantley tells me. 
Q. Why did you make the tests f 
A. Because my boss told me to. 
Q. That is all you know about the reason for making the 
tests is your boss, 1\tir. Brantley, told you to do it and you 
did it? 
A. I do what my boss tells me to do. 
Q. What was necessary to do in connection with the fire 
plugs in order to make the tests' 
A. Had to take the cap off. Take off the nozzle, turn the 
water on and put the tube in the opening·. 
Q. Do you recall 'vhich two hydrants you tested? 
A. Yes, sir, I do. 
Q. vVhere were they? 
A. 1\tiade three tests, three different points. First one was 
one near 1\tirs. Flippen. That was the first hydrant opened. 
Opened two the same time; 1\'Irs. rFlippen 's and one in front 
of Dr. Daves. 
Q. You had those two opened the same time? 
A. Yes. · 
Q. Did you get pressure on both alike¥ 
A. Got pressure on both of them exactly the same time. 
Q. I mean, was the pressure the same on both hydrants? 
A. I don't 'recall. What kind of pressure are 
page 266 } you speaking-static pressure or ·flow pressure? 
Q. I don't kno'v the difference. 
A. Wel1, there is quite a little difference. 
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Q. I imagine there would be but you measured the effi-
ciency of the hydrants for fire protection purposes in terms 
of so many pounds pressure~· _ 
A. That is what ·we call flow pressure, water coming out. 
Pressure of hydrants has nothing· to do with ~ow much water 
you can get out of them. 
Q. You judged the efficiency of the hydrant for fire pro-
tection by how many pounds of flo'v pressure it got 1 
A. Yes. 
Q. \Vere the number of pounds flow pressure the same on 
each hydrant 1 
A. I don't recall the figure. We just take the total of the 
two to see what 've get in one section. We are not so much 
interested in one hydrant as in one section. If you have a 
fire, say at Carrington's, you would have both open. 
Q. Did you picl{ the hydrant to test at random or have 
a special reason? 
A. Just picked it at random in different sections of ],orest 
Hills. 
0. \Vhere was the other hydrant you picked? 
A. Down at Nfr. Hazelwood's, the lower end; and then I 
\Vent down in the new section, to the second section, and 
mH de tests do"rn there. 
Q. Did all the hydrants you tested, in your opinion, have 
insufficient pressure 1 -
_ .... ~. For fire fighting purposes, yes. _ 
Q. Do you mean to tell the Jury that if a fire broke out 
there, the fire department could not go out there with. its 
usual appliances and equipment and hook on to those fire 
l1ydrants and get enough water to put out a firt-:> 1 
A. I an1 not prepared to answer that. 
0. \V ell, you said it was insufficient. 
Q. Depends a whole lot in the case of fire-you might ha\l·e 
a yery sn1all fire and wouldn't take but a few gallons, or a. 
large fire and take three or four streams; and if you have a 
large fire, it would take more than one stream. 
Q. Couldn't the fire department get a stream 
page 267 } of water from two streams under the pressure 
you mentioned for the purpose of putting out a 
fi1·e? 
A. They might get one. They couldn't get it just from the 
fire hydrants, itself. They would have to get it from the 
pun1p. 
Q. That is what the pump is for, isn't it? To increase the 
pressure when needed~ 
A. Yes; but a lot of places don't have an engine; just take 
a stream as it com.es out of the fire hydrant. 
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Q. The City of Danville uses a fire engine in its fire de-
partment, doesn't it 1 
.A .• Yes. 
Q. And all in the world they haye to do would be to hook 
an engine up and get plenty of pressure Y 
A. From one stream, I think it eould. 
- Q. Are you positive they couldn't g·et it fron1 two streams, 
·und~r those circumstances Y 
A. I don't know that the case ever came up1 that they 
have tried it. 
· Q. You don't tell the Ju.ry, as a matter of fact, they couldn't 
go out there, the City, with its fire department and get plenty 
of pressure to put out a fire, if necessary 1 
1\fr. Benton: Object unless 1\fr. Talbott wants to stipulate 
.as to what size the fire he is dealing with is. 
Bv the Court : Overruled. By 1\!Ir. Benton: Note an exception. 
page 268 r . Q. you understand the question~ you don't 
mean to tell the Jury that the City of Danville 
couldn't go to Forest Hills with its fire equipment and hook 
up with its fire plug and have enough water for any rea-
sonable purposes in connootion with a fire out there Y 
A. I still maintain they would have enough for one stream 
but I tell the Jury just as I told you. 
Q. Do you tell the Jury, as a matter of fact, they wouldn't 
have enough for two? 
A. Could have tested it out and. see. That has never come 
up. 
Q. From your present knowledge, can you testify they . 
vrouldn't have enough water to supply their two streams of 
water for fire~ 
A. For two streams? I don't think there would be. 
Q. Assume that the fire hydrant in front of 1\frs. Flippen's 
is connooted with one water main on West 1\fain Street, and 
tl1e fire hydrant in front of Mr. Daves' is connectPd with an-
other one, would that affect the efficiency of the two hydrants 
for fire prevention purposes Y 
A. To open both at the same time? 
Q. Yes. 
· A. You would have close connootion between the two go-
ing on around past 1\fr. Herman's. The two hydrants are 
connected together. 
Q. As a matter of fact, they are connected to the san1e 
m~in? 
A. Connected to the same main and if' you open one and 
also another, it will cut down on your pressure. 
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RE-DIRECT EXA~fiNATION. 
By ~fr. Benton: 
Q. I understand your testimony to be that, in your opin-
ion, the 450 gallons per minute is insufficient water for fire 
:fighting purposes, in a· Class A residential section 1 
A. Yes, sir; would consider it so. 
Q. And that it is less than is gotten by the City from its 
other 6" mains within the· City limits 1 
A. Yes. 
A. Yes. 
pag·e 269 ~ RE-CROSS EXA~IINATION. 
Bv Mr. Talbott: 
.. Q. What is a Class .ll residential section~ 
A. You might say houses from $6,000.00 on up. 
Q. You think it would be sufficient for a Class B residen-
tial section? 
A. No, sir, I don't think it would be enough for that. 
Q. Any other classes besides Class A and Class B ~ 
A. Take them on down to shacks and probably be D or E. 
Q. I am just interested in knowing why you say it is in~ 
sufficient for Class A. 
A. Class A is considered the best, don't you see? Class A 
residential and Class A business and manufacturing. Doesn't 
require as much water in a residential section as in a manu-
facturing section. 
Q. I'n1 just interested in why you classify anything in-
sufficient as Class A and do you think it would be insfuficient 
for Class C residential section T 
A. Depends upon what you would ·class as Class C. 
Q. I assu1ne fron1 your classification that you know of the 
different classes. 
A. Just different sizes and go on down. 
Q. What would you classify as Class B section 1n the City 
of Danville? 
A. You mean the section of the City 1 
Q. Class B residential section. 
A. You mean in the City as Class B? 
Q. Yes. 
A. Well, I would classify Floyd Street. 
Q. They got a 6" main over there. 
A. Yes. 
Q. You think tl1at 6" 1nain is sufficient for fire protection 
for Class B residential section like Floyd Street? 
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A. vVith the connection we have over there·, it is 
page 270 ~ sufficient, as 've have n1ade tests over there. 
Q. How do you classify ~Iarshall Terrace Class 
A or B1 
.A. Class A. 
Q. Got 6" main there, haven't you?· 
A. Connected at both ends ; yes, sir. 
Q. Have you ever tested those fire hydrants over there? 
· A. Marshall Terrace? 
Q. Yes. 
A. No, sir. 
Q. They got sufficient fire pressure there with that water 
main? 
A. With the big mains, I think they 'viii get enough. 
Q. They would have just as hot -a fire in Class B section 
as Class A? 
A. Well, you have a little more involved in Class A than B. 
Q. You mean you might destroy more property? 
A. Yes, sir, that is what I mean. 
RE-RE-DIRECT EXAlviiNATION. 
By ~fr. Benton: 
Q. 1vir. McClung·, are you familiar with the recommendation 
of the National Board of Fire Underwriters ·Oommittee on 
Fire Prevention and Engineering· Standards~ 
A. Yes, sir, I have seen their report. 
Mr. Meade: Do I understand this is re-direct or is it-
By the Court: I don't know. You all have done so much 
examining and re-examining, the Court has lost sight of the 
origin. · · 
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1vir. 1\feade: If the Court thinks proper-
By the Court: I think it is proper. 
Q. You say you are familiar with that report? 
A. Yes; I have seen the report 
Q. Did the National Board of Fire Underwriters Com-
mittee on Fire Prevention and Ene;ineering Standards make 
a report of the City of Danville in 1930? 
A. Yes. sir; made a report in 1930. 
Q. I will ask you if the document I hand you is that re-
port. 
A. Yes, sir; that is the report. 
0. Will you file this document with the testimony as Ex-
11ihit McClung No. 1? I show you nage 17 of this report, at 
the head of which is tl1e wording, ''Danville, Virginia, recom-
mendations" and ask you to look at paragraph #4 under 
Oity'of Danville v. Forest Hills Dev. Corp. 195 
''Mains' 1 sub-section A, and read that to the Jury if you 
wilL 
A. Parag-raph A says: ''In residential districts 8-inch; 6-
iuch to be used only where they ~omplete a good gridiron and 
in no case in blocks 600 feet or more in length.'' 
RE-RE-CROSS EXA~IINATION. 
By Mr. Talbott: 
Q. As I understand it, this document from which you read 
is a recommendation made to the City of Danville. Is that 
correct? 
· A. Where we read, yes. It is a report on the facilities here 
in Danville. It is a report on the water works in Danville. 
That is one section of the report. Of course, it is comprised 
of three sections. 
Q. As a matter of fact, all the recommendations contained 
in this report have not been complied with so far as the City 
is concerned, have they? 
A. No, sir. 
Q. Been a whole lot they haven't complied with? 
A. They have not all been complied with. 
page 272 } Q. As a matter of fact, the particular recom-
mendation from which you read has not been 
·complied with in every instance by the City, has it? 
A. W c follow it very closely at the present time; yes, sir. 
Q. I know; but isn't it correct that there were in the City 
lhnits before J anuaiJ7 1, 1933, water mains which were less 
than 8" in ret~idential districts and wl~ere they were not con-
nected with what they call a good gridiron system Y 
A. Some of those mains, possibly. 
Q. Do you know the basic fire insurance rate in the Forest 
Hills section as fixed by the Fire Underwriters Board as 
of February, 1933? 
A .. No, sir, I do not. 
Q. That i~ the same Board that made these recommen4a-
tions, isn't itT 
A. Yes, sir, but I was only with the supply-water supply 
as to fire hazards and fire stations. 
Q. You say you don't know the rate? Do you know, as a 
n1.atter of fact, that the rate fixed by that same Board is now 
the same in Forest I-Iills as in other sections of the City of 
Danville? . 
A. No, sir, I do not know that at all. 




being first duly sworn testified as follows : 
DIRECT EXA~IINATION. 
By ~fr. Aiken: 
Q. Your Iiame is James W. Ray¥ 
A. Yes, sir. 
Q. You live in the City of Danville, in Forest Hills f 
A. Yes, sir. · 
Q. Did you purchase a lot in Forest Hills f 
A. Yes, sir. _ 
Q. About three or four years ago. vVhat size lot did you 
purchase? 
A. I purchased a lot that had a frontage, a 
page 273 ~ circular frontage, about, I would say-I have for-
gotten; about 500'; and a back line of two or 
three hundred feet. 
Q. How much frontage? 
A. Between five and seven hundred feet. I don't remem .. 
ber just how much it was.· 
Q. Between five and seven hundred feet. 
A. It has sort of a back line. It is on a circle. I don't 
remember just the dimensions or footage. 
Q. How much. did you pay for the lot? 
A. I paid $7,000.00 . 
. Q. When you bought that lot, did you know that there was 
water and gas and electric mains and sewer mains there to be 
served from the City of Danville supply? 
A. I knew· there were 'vater, g'as and sewer lines there 
which I would use when I built. I knew they were there. 
Q. Did you know the service would be supplied from the 
City? 
A. I supposed that it would be. I don't know. 
Q. Would you have boug·ht the lot, had you not had those 
services there ? 
Mr. Talbott: If Your Jionor please, we object upon the 
gTound it is immaterial, so far as the issue is involved in this 
case, whether J\fr. Ray would have bought the lot or not. . 
Mr. Aiken: It goes to the consent to the use and the ques-
tion of value. 
By the Court: Objection will he sustained. If the deed 
shows an easement conveyed by the Forest Hills Company 
to him, why, then it would be a different proposition. 
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Mr. Aiken: Not asking· it for that purpose at 
page 27 4 ~ all. 
By the Court : Showing consent to the use ; 
don't see that is material. 
Mr. Aiken: Exception. 
Q. lVIr. Ray, will you tell us whether before the Forest Hills 
section was annexed to the City, you got your bills for water, 
gas and electricity directly from the City~ 
A. Before when f 
Q. Before Forest Hills was annexed to the City. 
A. Yes, sir, I got my bill from the City. 
Q. You never paid the Forest Hills Company anything· for 
those services 1 
A. No, sir. 
Q. Always paid the City direct? 
A. Yes, sir. 
Q. Have those bills been reduced since Forest I-Iills was 
annexed to the City? 
A. Yes, sir. 
Q. So that those services now cost you less~ And you still 
pay it to the City' 
A. Yes. 




JOHN B. HARVIE, 
being first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By ~{r. Aiken: 
· Q. Your name is J olui B. Harvie and you live in the City of 
Danville in the Forest Hills section, do you not 1 
A. I do. 
Q. I believe your home was one of the first to 
page 275 ~ be built in Forest Hills, wasn't it Y 
A. The first. 
Q. Did you buy a lot from the Forest Hills Company' 
A. Yes; bought several lots fro1n them at the time. 
Q. How many lots did you buy? 
A. About three lots, I believe it was. 
Q. You remember the approximate size of them 1 
A. The lot on which my home stands has 105' frontage. 
Q. You rememb.er what that cost? 
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A. I have a memorandum here; I think it cost $4,841.00. 
105'. That carried a discount. That is net. Carried a dis-
count for about $700.00 for building the house within a certain· 
lirr1it after the time the lot was bought. 
Q. When you bought this lot, did you know your home 
would be supplied with water, gas and electricity from the 
CityY 
A. I understood so. 
Q. Where did you get that understanding T 
A. The lots were sold, pipes were being laid; sewers were 
down. 
Q. Before Forest Hills was annexed on the first of this 
year, did you get your monthly bills for water, gas and elec-
tric service direct from the City or the Forest Hill Corpora-
tion! 
A. Froni the City. 
Q. Never paid the Forest Hills Corporation anything for 
those services Y 
A. No, sir. 
Q. Do you still get them· from the City? 
A. Yes, sir. 
Q. Since the first of January, of this year,. are the rates 
greater or less? 
A. Rates are supposed to be less. 
Q. Aren't they less? 
A. The bills are no less. 
Q. The rates are less? 
page 276 ~ A. Supposed to be. The City made somewhat 
of an excuse for the large bill they sent us this 
month for water. 
Q. You don't mean seriously to tell us that the rates are 
not less? 
A. I think they are less; promised less rates if we were in 
the City. We paid outside rates before we came in the City. 
When we came in the City, we were promised lower rates, 
City rates, on water, g·as and electricity. 
Q. And you think you are getting them, do you T 
A. Yes, sir, but I can't see it. 
Q. When you built your house, did you have any trouble 
about connecting up with the sewer line? 
A. Yes, sir. 
Q. What was the nature of the trouble? 
A. I had to build a fake window seat through my servants' 
room in order that the sewer might have sufficient elevation 
to make the main. 
Q. You mean, the main wasn't low enough in tbe ground to 
serve you, alone, without changing the elevation? 
A. Without changing the elevation of the servants' room. 
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CROSS EXAMINATION. 0 
By 1\ir. Talbott: 
Q. you ever had any trouble with your watter supply out 
there? 
A. No, sir. 
The witness, 
HARRY G. LEA, 
being first duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By Mr. Aiken: 
Q. Mr. Harry G. Lea. Mr. Lea, you live in the Forest Hills 
sectionf 
A. Yes; how long have you been liviln.q there1 
A. I believe five or six years. 
Q. Own your home there? 
page 277 ~ A. Yes. 
Q. Remember about when you gought your 
lot there? 
0 A. I think it was 1926 when I did but I am not positive 
aobout it. 
Q. Remember what you paid for it? 
A. Yes, sir; I bought two lots at first; cost me $7,000.00, 
and additional, extra land, $2,000.00; I think I have got 
$9,000.00 invested. 
Q. When you bought this land, were you informed your 
home could be served with water, gas and electricity from 
the City of Danville f 
A. Well, I wasn't told that; I just presumed it would be. 
Q. Did you know it? 
A. No ; I didn't know it. 
Q. Where did you expect to get water, gas and electricity 
frmn? 
A. Danville. 
Q. Wasn't it a matter of common knowledge among all the 
people who bought lots there that they would be served with 
water, g·as and electricity from the City of Danville Y 
A. I presume so. 
Q You knew it, didn't you 1 
A. No; I didn't know it but I figured it. 
Q. You expected itY 
A. Expected to get it from somewhere. 
Q. Didn't expect to get it from the well, did you t 
A. No. 0 
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Q. Didn't expect to put in a Delco plant, did you? 
A. No. 
Q . .As a matter of fact, didn't you understand you were 
going .to get it from the City of Danville¥ 
.A. Well, nobody told me I was going· to get it from the 
City of Danville; I just presumed I was; that is all. 
Q. Before the section in which you liv:e was annexed to the 
City of Danville, on January 1, of this year, did you receive 
your bills for gas, water and electric service eli-
page 278 ~ rect from the City of Danville 7 
A. I couldn't tell you; my wife attends to that 
and the phone bill. 
Q. You don't know where the bills come from 1 
A. Come from the City of Danville. 
Q. You sure they can1e from the City of Dan~ille and not 
from the Forest Hills Company~ 
.ll.. I couldn't answer that; I don't kno,v. 
Q. I expect we better ask you to send Nirs. Lea down herer 
You don't know whether there is a reduction in the rates of 
these services since first of. the year? 
A. I just said I don't attend to that; she attends to that 
·and the telephone bill because they should be attended to 
promptly and I stay so busy; why, she handles that. 
Q. You recall whether there 'vas any trouble with the con-
nections with the sewer n1ains and Forest Ilills 1nain when 
your house was built? 
A. We had some trouble. 
Q. What was the nature of the trouble? 
.A. I am no plumber. vV e couldn't get plumbing· in, had to 
run a line from my house to where Dr. I-Iarry Prttchett lives. 
Q. Had to run a private line from your house because you 
couldn't connect with the Forest Hills main? 
A. That is what the contractor told me. 
CROSS EXAMINATION. 
By Mr. Meade: 
Q. You have a mighty expensive house in Forest Hills, 
haven't you? . 
.A. Costs me more than I am able to pay for it. 
Q. The level of your lot in Forest Hills before you built 
the house was unusually below level of the street, 'vasn 't it 1 
A. Yes, sir. 
Q. Since you have built your home, could you 
page 279 ~ tell the Jury whether the level of the first floor 
of your house is approximately in line with the 
level of the street? 
.A .. No, sir, I couldn't tell. 
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Q. But you can see that your house is built on a level con-
siderably below street level"? Do you know whether you 
had trouble in connecting your sewer lines¥ Was the trouble 
with connecting with the toilets in the basement, toilets of 
the first floor or second floor' 
.A. I couldn't say; I wasn't here but very little of the time 
during the building. I can tell you all about the warehouse 
but I don't kno'v anything about up there. 
The witness, 
W. E. GARDNER, 
being· first duly s"rorn, testified as follows : 
DIRECT EXAl\fiN.ATION. 
Bv l\fr. Benton : 
"'Q. What is your name' 
A. W. E. Gardner. 
Q. Do you have any connection with the business of the 
City of Danville 1 .. 
A. I am a member of the City Council; yes. 
Q. What is your position in that Council body' 
.A. President. 
Q. Were you President of the Council on the first day of 
January, of this year, and have you been President of the 
Council continually since the first day of January? 
.A. Yes, sir. 
Q. To your knowledge, has the Council of the City of Dan-
ville taken any action looking to the taking of the proper-
·ties of the Forest Hills Corporation¥ That is, the gas mains, 
sewer mains, water mains, electric light and fixtures, away 
from the Forest Hills Corporation 1 
A. No. 
page 280 ~ The witness, 
WAYLES R. HARRISON, 
being first duly sworn, testified as follo"rs: 
DIRECT EXAl\1INATION. 
Bv Mr. .Aiken: 
··Q. Your name is Wayles· R. Harrison and· you are Vice~ 
President and Cashier of the American National Bank, are 
you not? 
A. Yes. 
Q. You live in the Forest Hills section~ 
------- --------
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. A. Yes. 
Q. Own a home out there? 
A. Yes, partly. 
Q. How long have you been living out .there? 
A. 2%y~n. · 
Q. Remember about when you bought your lot Y 
: A. No. I think I bought that lot in 1929. 
Q. About what size lot is it f 
A. 75' X 255'. 
Q. Remember what you paid for it¥ 
A. $3,000.00. 
Q. When you bought your lot, did you intend to build a 
home out there? 
A. Yes. 
Q. Were you informed at that time that you would get 
water, gas and electric service from the City of Danville? 
A. Yes. · 
Q. Did that fact influence you in buying· your lotf 
A. Yes, it did. 
- Q. Up until the first of this year when Forest Hills was 
annexed to the City of Danville, did your monthly bills for 
water, gas and electricity service come from the 
page 281 ~ City or Forest Hills Company¥ 
A. From the City. 
Q. Since that time, have they continued to come from the 
same placeY 
A. Yes. 
Q. Any savings to you in the· charge for those services Y 
A. Yes, sir, now. · 
Q. Beginning the first of the year 1 
.A .• Yes. 
The witness, 
L. HERMAN, 
being first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Aiken : · 
Q. Are you a stockholder and director of the Forest Hills 
Development Corporation? 
A. I am. 
Q. Do you usually attend their directors meetings~ 
A. I attended a great many of them; the greater portion 
of them. 
Q. Do you know whether Col. A. B. Carrington, the Presi-
dent of this Corporation, has been usually held out ·by the 
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Corporation in its negotiations with the City as its spokes-
manY · 
A. Not necessarily. 
Q. What do you mean by "not necessarily"? 
A. Well, every· action he has taken has been passed by the 
meeting of the Board of Directors. No authority was given 
Col. Carrington, so far as I know, to make any arrangements 
·with the City at all. Our records will show that. 
· Q. Your records will show Col. Carrington never had any 
authority to negotiate with the City~ 
A. I believe so. 
Q. Who had authority to do it? . 
A. The Board of Directors. 
Q. Hasn't Col. Carrington repeatedly appeared before the 
various agencies of the City with members1 of the B'oard of 
Directors as their chief spokesman Y 
page 282 ~ A. He has. 
Q. And was so considered, wasn't he l . 
A. Always with the intention of asking for compensation 
for the work we have done in Forest Hills; always with the 
idea in mind. 
Q. Does the Board of Directors authorize every step of 
any magnitude in the affairs· of the Corporation? 
A.. It does. 
Q. ·Did they authorize the Forest Hills Company's counsel 
to appear in the annexation proceedings and protest annexa-
tion last Fall Y 
.A.. I am not clear on that point; I don't know. 
Q. You don't know whether they did that or not~ 
A.. Asked our counsel to appear before whom? 
Q. I want to know of your Board of Directors had any 
n1eeting, of which minutes were recorded, by which Messrs. 
~Ieade, ~feade & Talbott were authorized to appear in the 
Circuit Court of Pittsylvania County in the Fall of 1932 and 
c.ontest annexation against the City¥ 
A. I think they were. 
Q. Can you find out about that? 
A~ I am not sure; I am not familiar with all the minutes 
but our books will show all the meetings we have held. 
Q. I will ask you if there is anything on record at any 
Directors' meetings you have attended in which the Directors 
formally authorize the bring·ing of this suit in the City of 
Danville? 
]\tf r. ].{eade: If Your Honor please, don't the minutes speak 
for themselves. If Mr. Aiken wants to see what the minutes 
sa~, why he can order them in here and have them presented 
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to . the Jury. He is asking Mr. Herman questions he will 
have to answer from recollection, and the n1inutes are the 
best evidence. We object to the question on that 
page 283 }- ground. 
By the Court: Minutes are the best evidence 
but I see no reason why he should not be permitted to cross 
examine Mr. Herman on that point; and ~{r. Herman, if he 
sees· fit, can ask for the minutes to be prodl.1ced so that he 
can look to the minutes and see whether or not that is true. 
Mr. Meade: The point _is, if Mr. Herman remembers these. 
things he is capable of answering the questions. 
By the Court : If he can answer, he can answer; if he 
ca11 't, he can call for the minutes. 
A. Our records· will sho,v, in reply to this question, every 
negotiation we made with the City. 
Q. Do you know Col. Carrington very well¥ 
A. 1Ces. · 
Q. Could you tell us whether he is home at the present 
time, confined to his home by sickness Y 
A. Ges. 
Q. Not able to get out, is he? 
A. No, sir.· 
Q. Were you a member of the Board of Direct9rs at the 
time the Forest Hills Company 'vas first organized? 
A. I think I was. 
Q. Aren't you sure about that? 
A. Pretty sure. 
Q. 1C ou were one of the o1iginal stockholders, were you 
not? 
A. 1res. 
page 284 ~ Q. Do you know whether or not it was in ac-
cordance with the wishes of your Board of Di-
rectors that the Forest Hills Con1pany be allowed to connect 
up with the City's water, gas and electric mains? 
A. Well, I don't know. It has been so long ago; must have 
been permissible or the City 'vouldn't have done it. 
Q. Didn't your Company want them to do it? 
A. 1Ces. 
Q. 1C ou think you wanted them to do it 1 Why did you want 
them to do it? 
A. To get the utilities there. 
Q. For the purpose of n1aking your lots more salable! 
A. For the purpose of getting utilities to the home. 
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The witness, 
L. B. CONWAY, 
being first duly sworn, testified as follows: 
DIRECT EXAl\IINATION. 
By Mr. Aiken: 
Q. You are one of the Directors of the Forest Hills Cor-
poration, are you not 1 
. A. Yes. 
Q. Were you a Director when the Company was first or-
ganized? 
A. Yes. 
Q. Did your Board of Directors know that the gas, 'vater 
and electric mains of the Forest Hills Company were con-
!lected with the City's mains? 
A. Yes. 
Q. 'Vas it done in accordance with the wishes of the Board 
of ~Directors 7 
A. Yes. 
Q. You wanted that service, did you not 1 
A. Yes. 
J. 0. BOATWRIGHT, 
re-re-recalled, testified as follows: 
DIRECT EXAMINATION. 
By ~£r. Benton: 
Q. Will you look at the 1ninutes of the Forest 
page 285 ~ Hills Corporation and see if you can find a record 
of t}(e action of the Corporation in directing their 
counsel to oppose annexation during the year 1932. 
A. Here is a meeting here, November 21, 1932. That is the 
first direct reference to that, I think. Is that subsequent1 
Q. November 21 was. . · 
A. I beg your pardon, sir. Here is one, 1\farch 9, 1931,-
wait a minute. That is the date of a letter. I take this to 
be a meeting of the Board of Directors, ~{arch 9, 1931. 
Q. I am talking .about annexation proceedings last Fall . 
.... ~ .. Well, that refers to the rig·ht for ~{eade & ~feadc, at-
torneys, to represent the Corporation in annexation proceed-
ings. 
Q. That is what I want, if that is about annexation proceed· 
ings last Fall. 
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By the Court: Read what it says and let's get rid of it. 
A.. ''On motion of JVIr. John Boatwright, secoded by Mr. 
A. B. Carrington, Jr., the above mentioned statement with 
its recommendation was accepted, and it and the accompany-
ing· letter from Patton, Temple & 'Villiamson, Inc. mentioned 
above were ordered to be made a part of the record, the 
President was requested to write to Patton, Temple & vVil-
liamson, Inc. ·accepting· their proposition concerning the real 
estate of the corporation, and to write to Messrs. Meade and 
Meade, Attorneys representing- the corporation in the an-
nexation proceedings, submitting the recommendations men-
tioned above concerning the amount of reimbursement to be 
sougl1t by the Corporation from the City of Danville." 
page 286 ~ That is the paragraph in the minutes. 
Q. I am talking about last Fall. 
1\{r. Meade: This annexation question¥ 
By the Court: I don't see any use quibbling over that, 
wasting any time. See from that time on what other resolu-
tions you have there on it. 
A. The next one is November. 
Q. I can tell you when the annexation suit was brought, 
if that will help you. 
A. I have been through very carefully and I don't think 
there is anything· in the minutes. 
Q. That is what I thought. That is 'vhat I was trying to get 
at. 
~Ir. Meade: If Your Honor please, it seems to be some 
connection there in J.\IIarch, 1.93; this question of annexation 
was being· talked. 
By the Court: Did they employ you in 1\iarch, 1930, or 
1931, in opposing annexation? 
~ir. Meade: That employment was continuously through-
out. 
By the Court: That is a question for the tTury and the 
question of whether or not they adopted a resolution employ-
ing you later would only affoot the weight of it. 
page 287 r Q. I understood you to say you don't think you 
have any minutes in 1932 about annexation em:-
pJoyment of counsel to fight annexation 1 
A. Only 21st of November, 1932. 
Q. Prior to the institution of suit. You know you would 
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l1ave to hire lawyers befo~e the suit started to get them there. 
A. I don't think there is a thing in here, sir; can't find a 
thing in there. 1\iore or less continuous from the time they 
started annexation proceedings, as I understood it. Then, 
when it was annexed, there was a new contract made to fight 
this suit in ease it ever came up. . 
Q. 1\:I:r. Boatwright, you are not trying to tell the Jury that 
from the time in April, 1931, until annexation proceedings 
were over by three days, your Board of Directors didn't hold 
any meetings about annaxa tion 1 
A. 1931? 
Q. Yes, sir, fro1n the time of that resolution you passed 
about Patton, Temple, Williamson and 1\{essrs. Meade & 
. ::Meade, you are not trying to tell the Jury that from that time 
until three days after annexation, your Board of Directors 
didn't have any meetings about annexation¥ 
A. I don't think there is a mention of annexation between 
tl1ose dates. 
Q. You are testifying from your memory now? 
A. No, sir. I hav:e read very carefully; have gone down 
very carefully and turned down each page where annexa-
tion proceedings are mentioned, and there is not a page 
turned down in that whole place. 
Q. What is the date of the n1eeting in 1931? 
A. 1\IIarch 9. 
Q. Do you tell the Court and Jury those minutes contain 
:all that took place with reference to the Forest Hills con-
troversy between the April meeting- and three days after an-
nexation? 
A. I said there is nothing in the minutes. I can't tell you 
that. I don't positively say nothing occurred between the 
Committees and members of the Council or other people out-
side but I say the minutes do not show anything 
page 288 } else. 
Q. vV ere you a.t all Board of Directors meet-
ing·s? 
A. No, sir; I was not a Board Director until 1932. 
Q. What time in 1932? 
A. I was a Director, I think, in ·January. 
Q. Were yon at ~II the n1eetings in 1932 ~ 
A. Yes, sir, I was-
Q. Can you tell me whether those minutes contain every 
thing that took p]ace with reference to annexation of Forest 
Hills by that Corporation during 1932 when you were at those 
Board meetings? 
A. Officially, yes, sir. 
Q. Was there any conduct of the case or handling of the 
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matter that was unofficial, any handling of the annexation 
matter that was unofficial and not in the minutes Y 
A. As I stated, I am certain some of the officials did come 
in contact with members of the Council with an offer of com-
prpniise settlement or something. That is as far· as I know. 
Q. Is there any place in those meetings, a resolution or 
action by the Board of Directors of the Forest Hills Corpora-
tion, opposing annexation to the City of Danville¥ 
A. Opposing it? No, sir. I can't find any. 
CROSS EXA:h!IINATION. 
By Mr. Meade: 
Q. Will you turn to your minutes which immediately pre-
cede the date of January 8, 1928, and state whether there is 
anything contained therein in regard to annexation or the pay-
ment by the City to the Forest Hills Con1pany for improve-
ments and, if there is such a statement in the resolutions, read 
it to the Jury, please. 
A. Prior to 19271 
page 289 ~ Q. Yes, prior to January 8, 1927. 
A. The first one is a meeting of the Directors 
on August 31, 1926. Included in a motion made by lVIr. H. L. 
Boatwright, the minutes sayd, '' lVIr. Boatwright, you will 
leave your Chair. l\fr. Boatwright moved that a Committee 
be' appointed to take this matter up with the Public vVorks 
Committee". That matter did not mean the annexation. 
''Represent to them the streets within the City limits whicl1 
·have been opened and paved, and ask the City to accept and· 
reimburse the Corporation for the money ·which has been 
spent on the improvements of same; also, request the City to 
·annex Forest Hills and apply taxes received on the property 
toward the 1noney spent· by the Corporation with its improve-
m.ents, the Committee be composed of the Board of Directors 
with Mr. L. B. Conway as Chairman. Jviotion unanimously 
carried.'' 
page 290 ~ Q. What is the ;next meeting that bears on that 
question? . 
A. December 21, 1926. ''The President requested a re-
. port from Mr. Conway, Chairman of the Committee appointed 
to take up the matter of reimbursement of the Corporation 
by the City for improvements spent in Forest Hills. 1\fr. 
Conway reported that owing to some change in the personnel 
of the City Council, this matter had been delayed. That 
the Public Works Committee was now composed of Mr. Guy 
Walton, Mr. B. J. Heard, Mr. Howard Dodson, and that al-
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though his Committee did not receive a great deal of encour-
agement from these gentlemen, he felt that the Public Works 
Committee and the City Councilmen had both been informed 
as to the advantages to the City of a development of this 
kind. 1\tir. Temple then read the report of the Public Works 
Committee which is attached .. '' 
Q. What is the date of that? 
page 291 }- A. December 21, 19.26. Next one is 1\tiarch 9, 
1931. Want me to read that 1 
Q. You have just read that, haven't you? 
A. That was the first one I read, yes. 
RE-DIRECT EXAl\1INATION. 
By Mr. Benton: 
Q. Will you read it again for my benefit~ 
A. ''The President submitted a staten1ent showing· amount 
he considered the Corporation should ask of the City of 
Danville as reimbursement for the cost already incurred by 
it in the develop1nent of its property in Forest Hills in the 
annexation proceedings now pending (with items of the cost 
stated therein); this statement also contained a proposition 
by Patton, Temple & Williatnson, Inc., as stated in their let-_ 
ter to him of this elate to act as rental agents for, and to 
have charge of the real estate of the Corporation .. 
On motion of nfr. John Boatwright, seconded by 1\fr. A. 
B. Carrington, Jr., the above mentioned statement with its 
recommendations was accepted, and it and the accompanying 
letter from Patton, Temple & \Villiamson, Inc., mentioned 
above were ordered to be n1ade a part of the record, the 
President was requested to write to Patton, Temple & Wil-
liamson, Incorporated, accepting their proposition concern-
ing the real estate of the Corporation, and to write to 1\iessrs. 
l\{eade and nieadP-, Attorneys representing the Corporation in 
the annexation proceedings, submitting- the rccon1n1endations 
mentioned above concerning the amount of reimbursement to 
be sought by the Corporation from the City of Danville.'' 
page 292 ~ RE-CROSS EXA~IINATION. 
By 1\Ir. l\Ieade : 
Q. Will·you file as Exhibit Boatwright# .. ,#-·., and# .. , 
I don't know which they are, can fill it in, the number, later, 
copies of the parts of the resolutions which you have ready 
showing the dates of the resolutions f 
----- -- --------~---~ -------
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Subsequent to the last n1inutes yotl have just read, have 
1\Ieade. & Meade, up to the time 1\-Ir. Talbott joined the firm, 
and after that time ~{eade, Meade & Talbott represented the 
Forest Hills Development Corporation in the question of an-
nexation and the annexation proceedings which took place 
last Fall? 
A. Yes, sir. 
RE-RE-DIRECT EXA~1INATION. 
By ~Ir. Benton: 
Q. Will you look at your minutes to see if you can find 
''There the Directors of this Corporation directed suit to be 
brought. 
Mr. Meade: If Your Honor please, why have you got to 
go into that? It is absolutely irrelevant if we bought suit 
under authority. 
By the Court: It is not very. in1portant but I suppose he 
is asking it on cross examination to test the accuracy of 
the minutes. 
Mr. Benton: That is what I am after. I am after showing 
what he puts in the minutes and doesn't in connection with 
Col. Carrington. 
By the Court: That doesn't question your au-
page 293 ~ thority. 
Mr. Benton: No. We don't question that for a 
n1inute. 
Mr. Meade: Ask Mr. Boatwright to read the minutes as 
they are in dealing with this employment. 
(Ste~ographer reads qttestion: Will 'you look at your 
minutes and see if you can find where the Board of Directors 
directed that this suit be brought?) 
A. ''At a special call meeting of the Directors held on the 
21st day of November, 1932. '' 
Mr. ~Ieade: Before he reads it, I don't think it is pertinent 
and relevant for him to read the contract. 
Mr. Benton: We are not after that. 
Mr. Meade: If they just want the authority-
~fr. Benton: If Mr .. Boatwright will say he has minutes 
of .the Corporation directing· suit to be brought. 
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A. The terms of the contract are not stated in the minutes. 
That was a separate letter. 
page 294 } By the ·Court: Do you want that resolution 
read or the minutes he now has read or are you 
wi1ling to accept- · 
Mr. Benton: If he says the contract is not in there, I 
would like to have it read. 
A. As I stated, this was a special call meeting of the Direc-
tors, met November 21, 1932. ''The President stated the ob-
ject of the meeting· was to talk with the attorneys, Edwin 
lfeade and Frank Talbott, the result of the annexation pro-
eeedings in the City of Danville and County of Pittsylvania, 
· .and decide on what aetion the Corporation would pursue. 
After statement of annexation proceedings made by the at-
torneys. present, it was unanimously agreed that the attorneys 
notify the City Attorney and associate counsel of notice of 
.appeal by this Corporation, copy of which notice was to be 
sent to Councilman F. W. Townes. Upon motion of L. B. 
Conway, Jr., the agreement entered into between this Cor-
poration and 1\llessrs. J\tleade, :Meade & Talbott, attorneys, 
as to fee and compensation in connection with representing 
the Company in elaims against the City, which is stated in 
letter dated November 22, 1932, addressed to Col. A. B. Car-
rington, President, Forest Hills Development. Corporation, 
and signed by J\tleade, lVfeade and Talbott, which letter fol-
lows these minutes. Carried.'' 
Q. Is that the only reference you have in your 
page 295 } minutes to the bringing of this suit? 
A. That is all. 
·Q. l\Iay I see the statement attached to the minutes of 
1\:I'urch, 1927? 
~fr. l\{eade: You talking about the letter between us f 
1\!Ir. Benton: He has got what I want. 
Q. Mr. B·oatwright, I will ask you this: With the statement 
that was ·~ubmitted to the Directors of ·:B,·orest Hills Corpora-
tion in April, 1931, by Col. A. B. Carrington, President of · 
Forest Hills Corporation, there isn't a E;tatement of what he 
sugg·ested they ask the City for the cost of the improvements 
for ·Forest Hills Corporation put in? 
~~- Yes, sir. · 
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Mr. Talbott: If :Mr. Benton intends to prove that in evi-
dence, we wish to object on the ground that what. the plain-
tiff might hav:e been willing· to settle for without suit and 
by way of compromise would not be properly submitted in 
evidence when suit is brought. 
By the Court: Don't know whether it is a compromise or 
not. 
Q. That statement is a part of wllat you read this morn-
ing¥ The Directors' meeting· of April, 1931¥ 
A. It is a statement referred to :March 9, 1931; that is the . 
statement referred to. 
page 296 ~ Mr. Talbott: If Your Ilonor please, here is a 
statement to which !:Ir. Benton referred. We 
think that is immaterial. 
By the Court: I think that is proper to go to the Jury 
and let them say w}lether it was a compron1ise. 
Mr. Talbott: Wish to note an exception. 
By the Court: 8eem like an act-
. ~ir. 1\feade: You think that if the City declined to accept 
that offer, then it can be used in any way to affect the meas-
ure of damages~ 
By the Court: If the City declined to accept it-
~{r. Benton: Not offering it for the purpose of showing 
compromise offer but it says it -:was the cost of the .items; and 
if it was the cost in 1931, it is the cost today. 
By the Court: Go to the Jury for what it is worth. 
Q. Mr. Boatwright, will you read that statement to the 
Jury, please, sir~ 
A. ''Danville, Virginia., 1\farch 9, 1931. The -Board of Di-
rectors of Forest Hills Development . Corporation, Danville, 
Virginia. Gentlemen: I have gone over with our Attorneys, 
Meade & 1\ieade, the fig"Ures covering the cost of the public 
utilities in our property, and recomn1end that we put before 
the Annexation Con1mittee a proposition to con1e 
page 297 ~ into the City if they will pay us for the cost, with-
out interest to date, of the following items: Sewer 
construction, through entire property $37,111.10; water main 
·connections, $23,783.52; gas main and connections, $20,053.54; 
fire hydrants, $1,120.00; electric equip1nent, $8,656.44, making 
a total of $90,724.60. This leaves out of the question all cost 
of grading, paving·, streets, gutters, sidewalks etc. and simplv 
asks the City to pay for public utilities noted above. In ad-
dition to this, I suggested to 1\{eade & ~1eade that they ask 
payment for paving· amounting to $12,213.30 that was clone 
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just on property already lying within the present City lim-
its. I also submit proposition made by Patton, Temple & 
Williamson for management of this property and commis-
sions on future sales, and recommend that this proposition 
be accepted. Very truly yours, A. B. CARRINGTON." 
Q. Do you know whether this $12,213.30 worth of work in 
the city limits is contained in Exhibit King #l 1 
A. I haven't the slightest idea. I didn't yerify those fig-
ures. 
Q. That letter is signed by A. B. Carrington' 
A. Yes, sir. 
, 
Q. Is that Col. Carrington's signature or his son's? 
.A. Yes, sir; 1\fr. A. B. Carrington. 
Q. So, you don't kno'v whether that $12,000.00 th~re rep-
resents work done inside the City by the Forest Hills is in 
this total here of $102,000.00 that they sued for? 
A. No, sir. 
~:fr. ~:feade: Along that line of examination, that is going 
to require us to call ~:fr. l{ing back and go through every one 
of the estimates of the construction work in both the first and 
second sections which we have cancelled checks for showing 
exactly what was paid out. The difference lVIr. Benton asks 
about that statement there, it ·does not includ0 
page 298 ~ what is lis~ed on this staten1ent as storm sewers, 
$22,000.00. It is not included in that statement. 
If we have the privilege of going into this thing again and 
put Mr. King on the stand, showing cancelled checks he re-
ceived, item by item, we just want that understood. 
Bv the Court: I will have to rule on that when it comes 
up ... That statement is admissible to show the estimate the 
plaintiff placed on the property at one time-whether more or 
less-they have the right on another occasion to put a dif-
ferent estimate on these improvements. 
~:fr. :Meade: I have got every estimate and every cancelled 
check. 
l\fr. Benton: But you are not testifying. 
(Examination continued by l\fr. Benton: 
Q. Did the Forest Hills Corporation at any time since von 
have been auditing the books or since you have been Secretary 
charge the City of Danville any rental for the use of the gas 
mains, sewer mains or electric light fixtures belong·ing to the 
Forest Hills Corporation? 
A .. No, sir. 
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~page 299 ~ The witness, 
GLENN UPDII(E, 
being first duly sworn, testified as follows: 
DIRECT EXAlVIINATION. 
By Mr. Benton: 
Q. Did you purchase a lot in a subdivision now in the City 
lin1i.ts, known as Forest Hills? 
A. I did. 
Q. How much did you pay for that lot? 
A. The property, $3,000.00; little bit over; that was the net 
amount. 
Q. Your property was outside the City limits at that time? 
A. Yes. 
Q. Did you understand when you bought your property 
that you would have to rely on the City of Danville for the 
. furnishing of water, g-as, electric and sewer services f 
A. Of course, I understood that. I understood there would 
be no extra charge for pipe line or anything- of that. kind; 
electric lights, gas mains, water; of, course, I would have to 
pay the City. 
Q. You would have to pay the City for the gas and water 
and electricity used by you but you did understand they were 
to be furnished you by the City of Danville? 
A. That was my understanding; certainly. 
Q. And prior to the annexation of last December 31, did 
you get your water and gas bills from the City of Danville 0! 
A. Yes, sir. 
The witness, 
.Bv Mr. Aiken: 
B. W. SNEDBERG, 
recalled, testified as follows: 
DIRECT EXA~iiN.liTION . 
"Q. Mr. Snedberg, will you please give us your opinion as 
to your estimated cost of building as of Jan nary 1, 1933, the 
water main they have out there in Forest Hills 
page 300 ~ Development but described to you, previously, as 
· of tl1e first of January, 1933 . 
.~.\.. Around $12,000.00. 
Q. You think it could be built for around $12,000.00? 
A. Yes, sir. 
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Q. Now, ~Ir. Snedberg, I run going to ask you to assume 
that the gas and water mains of the Forest Hills Development 
Corporation were built by the Fovest Hills Company partly 
in 1926 and partly in 1928; that the cost of the gas and water 
mains which they built in their development outside the City 
limits in 1926 was $25,697·.95 and in 1928, in another section 
of the develop1nent, the gas and water mains were built at 
a cost of $18,519.62; that they are both 6" mains of standard 
quality and were laid with good workmanship; that the water 
ntain could be reproduced as of tTanuary 1, 1933, at approxi-
mately $12,000.00, based on costs at that time; that the gas 
n1ain could be reproduced at the same time at a cost of ap-
}Jroximately $12,000.00 or somewhat less; that immediately 
that these water and gas mains were .constructed by the For-
est I-Iills Company, they were allowed to connect them with 
ihe water and gas n1ains of the City of Danville for the pur-
pose of conducting water into such residences as mig·ht be 
built in that section and conducting gas into such residences. 
as might be built in that section and for the further purpose 
of supplying water to the fire hydrants of this development 
company located on its streets; that prior to annexation to 
the City of Danville on January 1, 1933, there were approxi-
mately 40 residences constructed in this area and occupied 
by fan1ilies; that the water rates charged to the domestic 
consunler customers in that area prior to annexation is this: 
for the first 10,000 cubic feet per month 15c per 100 cubic 
feet; for the next 10,000 cubic feet per month 12c per 100, all 
over 20,000 cubic feet per n1onths lOc per 1 Oo; that the 
charge n1ade to the ~,orest fiills Development 
-page 301 } Cotnpany before annexation for the water sup-
plied to its fire hydrants was approximately 
$500.00 a year, amounted to $500.00 a year, for all the hy-
drants; that the gas rate charged to the domestic consumers 
in the Forest I-Iills area prior to annexation, approximately 
40, was $1.35 per 1,000 cubic feet of gas; that since the first 
o£ January, of this year, when this territory was annexed to 
the City of Danville, that the water Tate charged to the do-
nlestic consumers for the first was 900 cubic feet used per 
month 75c; for the next 10,000 cubic feet used per month 
12c per 100 cubic feet; for the next 10,000, lOc per 100; next 
10,000, 8c per 100; all over 30,900, 6c per hundred; that the 
charge for the fire hydrants has been eliminated to the For-
est Hills Development Corporation; that the gas rate charged 
to the domestic consumers since annexation on the first of 
this year is $1.20 per 'months instead of $1.35 prior to annexa-
tion. Assume, further, that prior to annexation, the Forest 
Hills Company made no rental charge or charge of any kind 
to the City of DanYille for the privilege of letting its water 
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an~_gas flow through those mains ; that the Forest Hills Com-
pany did not use its water and gas mains for the purpose of 
sellmg water and gas to. any of· the residents in that area . 
.Asst1me, further,. that the Forest Hills Development Cor-
poration is willing to sell these gas and water mains but does 
not have to sell them; that the City of Danville is willing to 
buy them but does not have to buy them. 
I will ask you please give the Jury your opinion as to 
what the fair market value of these gas and water mains are, 
first, from the viewpoint of the Forest Hills Development 
Corporation, and, second, fron1 the viewpoint of the City of 
Danville. 
l\fr. Talbott: Just a n1inute, if you will. If Your Honor 
please, we wish to object to that question upon the ground 
first, that it is immaterial to the issue involved 
page 302 ~ in this suit, and, second, upon the ·ground that 
fair market value is not to be measured by any 
single specified individual as stated in that question. 
1\ir. Aiken: Now, if Your Honor please, we think we have 
got every element of evidence introduced in this record into 
. that question, and we are asking in the standard form about 
the buyer being willing· to sell but not compelled to sell and 
the purchaser being willing to purchase but :not compelled 
to purchase. Every element of cost depreciation, reproduc-
tion value, earnings, earning capacity, rates, every possible 
thing that we can think of that is in this cas.b; every piece 
of evidence that has been introduced here is into that question 
and we think the Jury ought to have the benefit of a duly 
qualified expert's opinion as to the fair market value from 
both parties, both the Forest Hills Company and the City 
of ·Danville, and if that question isn't proper, then I don't see 
how we are ever going to arrive at any of these values. 
By 1\ir. Talbott: :B,urther objection was it is confusing 
to the Jury. 
By the Court: The question states so many things that 
it does appear to the _Couri: that in attempting to fix value 
of property, don't see how the witness could give 
page 303 ~ an answer; so, the objection will be sustained. 
J\IIr. Aiken:_ Didn't get the Court's reason for 
rejecting. 
By the Court: So many things stated in that question 
that don't go into the consideration that is to be considered 
in arriving at the fair marke value of these improvements, 
that it would be misleading to the Jury; don't see how he 
could answer it. 
·1\{r . .Aiken: I w·onder if the Court understood the question 
asked? 
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By the Court: I think so. II ere is what the North Carolina 
Court said. The judge in that North Carolina case said in 
the record you gave me. Here is an exception taken by coun-
sel for the City of Charlotte, and it was rejected by the Su-
preme Court of North Carolina. That satne rule applies 
here. Not what a man 'vho runs a grocery store is willing 
to pay for it. ''He might not have wanted it; mig·ht not 
have any use for it; might cause a liability; might rather pay 
$200.00 than have it thrust upon him. 
page 304 ~ Blank. 
page 305 ~ l\Ir. Aiken: Exactly what we asked. 
By the Court: Those questions you stated 
about to be considered by the Jury in this case in arriving 
at its fair market value are questions for the ~Jury to answer 
on that set of facts, and not by the witness. 
l\Ir. Aiken: Every element I have placed in the question. 
I have got the cost in there; I have got the detail of the 
tl1ings so that depreciation could be figured; I have got the 
reproduction value; I have got those earnings; I have got 
every element of value admitted by the Court here before the 
Jury. 
By the Court: :Many of those things admitted before the 
Jury have been adn1itted and objected to and have gone to the 
,Jury, but the Court will instruct the Jury on that point; and 
I don't know whether a great many of those things the Jury 
may be instructed should not take into consideration. So 
that I think the objection will have to be sustained. 
~Ir. Aiken: \Ve would like to except to the ruling ·of the 
Court on that. vVould the Court Inind stating again what the 
question 'vas in the North Carolina Court that was ad-
mitted? 
page 306 ~ By the Court : ''The issue is 
page 307 ~ Q. l\fr. Snedberg, I an1 going to ask you, then, 
what these gas and water mains out in Forest 
Hills were reasonably worth January 1, 1933, sold by a per-
son willing to sell but not con1pelled to sell and bought by a 
person willing to buy and not con1pelled to buy. I will ask you 
what, in your opinion, is the fair market value; what they 
are reasonablv worth. · 
A. I can't express an opinion as to the gas main. 
Q. Then the 'vater¥ . 
·A. Market value, ,January 1, 1933, would be approximately 
around $12,000.00. . 
Q. You mean the reproduction value or n1arket value? 
A. Market value on prices prevailing at that time. 
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Q. Is that answer based on the assumption there would· be 
someone interested in buying it? 
.A. Not necessarily. Based on the assumption that the sub-
division would not have water mains and that they con-
tracted at that time for the installation of the system similar 
to this one. 
Q. Ho,v do you arrive at that figure, $12,000.00, fair mar-
ket valuef 
A. I took the contract price prevailing January 1, 1933, 
on water works contract . 
. Q. Are you basing it on the reproduction cost? 
A. Yes, sir. 
Q. Replacement? 
A. Yes, sir. 
Q. Is that the only element you considered in it f 
A. Yes, sir. 
The witness, 
C. ~I. ORA WFORD, 
being first duly sworn, testified as follows: 
DIRECT EXANIINATION. 
Bv 1\{r. Aiken : 
.. Q. Please state your name, residence and occupation. 
A. C. ~1. Crawford; I am a gas englneer. 
page 308 ~ Q. Where do you live? 
A. Greensboro. 
Q. How long experience have you had as gas engineer? 
A. Around 25 years. 
Q. I want to ask you the same question I just asked the 
witness before you here, that is rather long; and for the sake 
of accuracy I am going· to ask one of the reporters here to 
read that question to you; and the same question is asked 
you that I asked ~Ir. Snedberg; and if I call him Mr. S'ned-
berg· in that question, l now mean to substitute Mr. Crawford 
in place of ~fr. Snedberg·. · 
Mr. Talbott: You understand I am objecting? 
By the Court : Then, just let go into the record that the 
same question was asked and same objection, and the Court 
sustained the objection, and excepted to. 
Mr. Aiken: Would like to get his answer. 
1\fr. Talbott: The answer of the other witness was not in 
t 11 e record. 
Bv the Court: He has sai_d what he expects to prove by 
that"' witness. 
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1-Ir. nfeade: 1\fove to exclude the Jury. 
By the Court: It is sufficient under the rules of the Ap-
pellate Court to let the record show what you 
page 309 ~ will expect 
~fr. Talbott: If you are going to show the an-
swer of what you expect answered, in view of the fact the 
Court held it was not proper to go before the Jury, we ask 
that it be given with the Jury out. 
By the Court: Very well; take the Jury out. 
(Jury retired.) 
1\fr. Aiken: N o,v, for the benefit of the record, I will state 
thn answer I expected 1\fr. Snedberg to make to that ques-
tion was the market value from the viewpoint of Forest Hills 
Company was nothing; from the viewpoint of the City of 
Danville, it was nothing. 
By the Court : And expect the same answer by this gen-
tlemanf 
l\fr. Aiken: Expect the same answer from this gentleman. 
By the Court: All right. Now, you g·entlemen understand 
the r~cord will show that7 
(.Jury returned.) 
Q. ~fr. Crawford, have you seen the map showing the lay-
QUi of the gas mains up in the Forest Hills section? 
A. Yes, sir, I have. . 
Q. Assu1ning· that there are appl'Oximately 9,000 feet of 6" 
gas main of standard construction out there, what would you 
say its reproduction cost would be as of January 
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J\!r. Meade: Is that in both sections, the total amount 7 
l\{r. Aiken: I think so. 
A. Without the paving? 
Q. Put down without the paving. 
A. Put down before paving, from past experience, 6" pipe 
cost frmn 85c to $1.00 a foot, according to the nature of the 
earth. 
Q. As of January 1 of this year, now, are you figuring on 
that? 
Mr. Meade: No proof of the fact how inany feet in For-
est Hills and I wanted to know where you get the 9,000. 
1\.f r. Aiken: 1\fr. Brantley says 8,891. 
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CROSS EXAMINATION. 
By Mr. Meade: 
Q. Mr. Ora wford, let n1e ask you one question: Did you, 
in making your calculations which appear to be for 8,891 
lineal feet of g·as mai~ at the rate of 85c to $1.00 per lineal 
foot, did you figure in any gas connections,. gas taps~ 
A. No gas connections or taps. 
Q. That was just the main gas line'¥ 
A. Main line. 
Q. That is the 6" gas line. 
Q. You made no calculations for those connections f 
A. No calculations for the connections. 
pag·e 311 ~ The witness~ 
DR. C. BRUCE WILI_.jiAlvfS, 
being first duly sworn, testified as follows : 
DIRECT EXA~IINATION. 
By Mr. Benton: 
Q. Dr. Williams, did you buy a· lot in Forest Hills 1 
A. Yes.· 
Q. How much did you pay for itT 
A. $4,000.00. 
Q. Did you understand when you bought the lot you 'vou.ld 
get your water and electricity and gas from the City of Dan-
ville direct 1 · 
A. Yes, sir. 
Q. Did yon get it direct from the City of Danville f 
A. Yes, sir; I think so; that is who I paid. 
Q. Before annexation on January 1, you paid the water, 
gas and electric bills to the City of Danville? 
A. Yes, sir. 
Q. And you have paid them to the City of Danville since 
that time' · 
A. Yes, sir. 
The witness, 
DR. W. 0. HANI{INS, 
being first duly sworn, testified as follows: 
DIRECT EXA~1INATION. 
By Mr. Benton: 
Q. Your name is Dr. W. 0. Hankins Y 
A. Yes, sir. 
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Q. Did you buy a lot in Forest Hills' 
A. Yes, sir. 
Q. How much did you pay for it? 
A. $3,200.00. 
Q. Did you understand when you bought your lot that you 
were to get your gas, water and electricity from the City of 
Danville? · 
A. I did. 
page 312} Q. Did you get it from the City of Danville 
prior to January 1, 1933 1 
A. I did. 
Q. And have you got it from them since¥ 
A. Yes sir. 
The witness, 
E. C. BRANTLEY, 
re-re-re-re-re-called, testified as follows: 
DIRECT EXAMINATION. 
• 
By Mr. Benton : . 
Q. Will you tell the Court and the Gentlemen of the Jury 
how many lineal feet of gas main there are in Forest Hills? 
A .. Approximately 8,891. · 
The witness, 
E. B. ~1:EADE, 
being first duly sworn, testified as follows: 
DIRECT EXA~IINATION. 
By Mr. Aiken: 
· Q. You are a member of the City Council, are you not? 
A. Yes, sir. 
Q. Were you a member of the Council in the Summer of 
1926? 
A. I was. 
Q. What position did you hold in the Council at that time? 
A. I was on the Public Works Committee. 
Q. You were ·Chairman of the Public Works Committee 
weren't you? · 
A. I was. 
Q. Who else was on that Committee? 
A. J\fr. Walton and ~fr. Heard. 
Q. Do you remember seeing the process of the Forest Hills . 
Company digging down into West Main Street for the pur· 
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pose of tapping· some of the Citys 1nains along about the 
Sun1n1er of 1926 Y 
A. I didn't get what you first said. 
pag·e 313 ~ Q. Do you remember seeing the process of the 
agents o~ the Fore~t Hills Company digging into 
·west Main Street for the purpose of tapping City mains? · 
A. I remember seeing thmn digging ditches and I remember 
seeing pipes along side, in the City limits. 
Q. 'Thereabouts was it 1 
A. Mountain View A venue, or 1\tiountain View S'treet, I 
think they call it. 
Q. Where Mountain View comes into Vi est Main S'treet Y 
A. That was a considerable distance off but within the 
corporate limits when I first saw them. 
Q. What action did this prompt you to take? 
A. I had been on the Public Works Committee for prob-
ably sine~ this work comtnenced and I hadn't heard any-
thing about any 'vork of that kind going on in the City 
limits and didn't think it had come up in our Committee. So, 
I thought I should report it to the proper authorities, and 
I went down to Mr. Talbott, who had charge of that depart-
ment. 
· Q. Your Committee is the Committee of the Council whq 
has charge of the streets? 
A. Yes; no far as the water is concerned and thing of that 
kind; we have charge of the streets. 
Q. And charge of tearing up the streets? 
A. Yes. 
Q. Had any request come to the attention of your Commit-
tee prior to this discovery of your's, for permission to dig 
into the City's streets and tap those mains? 
A. Not to my knowledge. 
Q. That was the first you heard of it, when yon saw them 
after they were doing it? 
A. Yes. 
Q. And you reported it to Mr. Talbott 1 
A. Yes, sir. 
Q. Shortly after your action in reporting this 
page 314 ~ matter to 1vir. Frank Talbott, did a request come 
to your Committee from the Forest Hills Com-
pany, asking permission to tap the main? 
A. ~:[y recollection is a request catne from ~fr. Scott with 
reference to it. 
Q. After this? 
A. After this. 
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CROSS EXAlVIINATION. 
By :Nir. Talbott: 
Q. In other words, you took the position that regardless 
of whether within the limits of the City where a water main 
was tapped, the matter came under your jurisdiction of the 
Public Works Committee T 
A. Wasn't so much that as the street being cut open. I 
didn't know what it was and I thought maybe somebody gave 
authority I didn't know anything about. 
Q. You didn't think the streets oug·ht to be opened up with-
out the authority of the Public Works Committee! 
A. Thought we ought to know it. 
Q. You still feel that is correct, don't you? 
.A.. I do. 
Mr." Benton: If the Court please, we have secured and de-
sire to introduce the original of the letter from Col. Carring-
: ton to the Council of the City of Danville, of J a:quary 8, 
1927. 
Q. The matter which you referred to about tapping the 
City mains was subsequently adjusted satisfactorily and the 
work proceeded with the consent of the City authorities didn't 
it, Mr. Meade 1 · 
A. I think so. 
lVIr. Benton : If the Court please we desire to 
page 315 } introduce this original as the next exhibit of I\fr. 
Strange's. 
Mr. Meade: We wish to ohje~t to this letter, which seems 
to be the orig-inal letter, copy of which was introduced yes-
terday, of Col. Carrington, President of Forest Hills. 
By the Court: Yon mean you want to renew your motion 
to strike out? 
1\f.r. Meade and J\fr. Talbott: Yes. 
J\fr. Talbott: We wish to renew our motion to strike out 
the exhibit of JVIr. Strange and exclude the so-called original 
on the same grounds as already stated. 
1\fr. Benton: ¥l ould Your Honor let me state to the Court 
our position about this letter? 
By the Court: Yes. Take the Jury out. 
( .T ury retired.) 
1\fr. Benton: The evid~nce in this case shows that the ~or-
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est Hills Development Corporation was promoted and de-
veloped and that one of the fundamentals of that develoment 
was that at the earliest possible moment, that property should 
booome annexed to the City of Danville. This evi-
_page 316 } dence shows without any question that that was the 
_ - desire of the.Forest Hills Corporation. The evi-
dence filiows further that~. B. Carrington, Sr., 'vas the Presi-
dent of-that Corporation, and we submit that those facts being 
true, this letter should be introduced into this ~vidence. 
By the Court: As I see it, it just means that whether the 
Forest Hills·w.anted to come into the City or not, that is, af-
-fecting the liability of the City of Danv:ille on this question 
of improvements, and, as I see it, doesn't make any difference 
whether these residents bought lots for the purpose of build-
ing residences or whether they wanted to build or not; that is, 
I think, legal liability of the City of Danville for these im~ 
provements. I had adn1itted that letter of Col. Carrington 
if it is assumed he had authority to w~ite it, in the first place, 
and, secondly, because it might tend to show a contract, that 
is, an agreement on the part of the Forest Hills Corporation 
to be taken into the City of Danville on such provisions, as 
he says, might be satisfactory to you, the City of Danville. 
My thought was that it might develope later that the Council 
for the City of Danville laid down the terms that it was sat-
isfactory, that is, to them, the City of Danville, and that was 
accepted by. the Forest Hills Corporation, or, I· might say, a 
proposal of the Forest Hills Corporation was accepted by 
the City of Danville; the City of Danvilled named the terms 
and Forest Hills accepted; which mig·ht amount 
page 317 } to a contract. But no such evidence as that has 
been developed. It did develop that they then, 
or even later, they laid down by the City of Danville looking 
to the annexation of Forest Hills. I can very easily see that 
uol. Carrington might want to come in the City, yet they don't 
at all. So, it appeared to me all along that this evidence in-
troduced fails to show that the Forest Hills Corporation or 
even the people who lived out there wanted to be incorporated, 
could waive any rights they have·against the City for improve-
ments. So, this .letter will ·be excluded as irrelevant, imma-
terial, and ought to be excluded. 
Mr. Talbott: Your Honor will recall the copy of the letter 
introduced 1 The same rule applies? 
By the Court: Yes; the copy is a substitute for the original 
letter. 
Mr. Talbott: In view of that, we request the Court to so 
instruct the Jury with regard to that exhibit filed by 1\fr . 
. Strange yesterday. 
By the Court: Very well. 
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Mr. Aiken: We, of course, except to the Court's ruling. 
By the Court: I am anxious that that exception 
page 318 ~ be stated because the record ought to be in good 
shape and I might be in error and the Court could 
have misunderstood it. 
1\fr. Benton: We rest. 
The witness, 
Yv. W. WAD DILL, 
being first duly sworn, testified as follows: 
DIRECT EXA1\1INATION. 
By !!r. ~Ieade : 
Q. What is your business1 
A. Insurance, real estate. 
Q. Are you one of the officers of W addill-Holland Company, 
Danville, Virginia 1 
A. Yes. 
Q. How long have you been in the insurance business? 
A. About 30 years. . 
Q. Tell the Court and Jury what is the basic rate for fire 
insurance rate in Forest I-Iills in the section, that part of 
Danville known as Forest Hills. 
A. Now? 
Q. Now. 
A. First class City rate. 
Q. When was that so classed? 
A. January 16. 
Q. By whom? 
A. By the Virginia R.ating Bureau. 
Q. Does the Virginia Insurance Rating Bureau satisfy it-
self as to the capacity and adequacy of the fire fighting equip-
ment? 
A. Yes. 
Q. Before fixing rates 7 Is there no lower basic rate in the 
City of Danville, in the residential part of Danville, lower 
than that in Forest Hills? 
A. No ; same in everything· except the unpro-
page 319 ~ tected area of Danville. 
Q. Would the rate be .any lower if there was a 
fire station out in Forest Hills? 
A. No. 
Q. Would be no change in the rate? 
A. No change at all. 
Q. In other 'vords, you now have the lowest rate possible 
under any set of circumstances or facts f 
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A. Yes. · 
Q. Now, Mr. Waddill, can you tell the Court and Jury 
whether or not a charge is made in the mercantile section of 
Danville for low pressure 1 
A. Yes; a charge of 15c in the 1ne1·cantile district for defi-
ciency in fire protection. 
Q. 15c per hundred Y 
A. 15c flat. 
Q. Is there any similar charge to that in the residential 
sections of Danville? • 
A. No, sir. · 
Q. Any additional charge for the recovery of that item in 
the section known as Forest Hills? 
A. No, sir. · 
Q. So, so far as the Virginia Insurance Rating Bureau is 
concerned, the territory known as Forest Hills has the highest 
rating. 
A. The lowest rating 1 
Q. I mean the lowest rating~ 
CROSS' EXAMINATION.· 
By Mr. Benton: 
Q. What is the 15c for in the mer.cantile district? 
A. Various and sundries ; report of that is on file in the of-
fice of the City Eng·ineer. 
Q. Do you know what they are? 
A. I know some of them. 
Q. Tell us the ones you know. 
page 320 ~ A. Primary one is dead ends, I think, in the 
water mains. The second is no parallel system. 
Another one is deficiency in fire :fighting force; and various 
and sundry others. 
Q. That is the mercantile area here f 
A. The 15c charge is in the mercantile area. 
Q. The mercantile area is probably one of the oldest sec-
-tions of the City of Danville, isn't it~ 
A. Yes, sir. 
Question by Juror: What was the rate there last year, prior 
to January? 
A. Rated as fourth class district. Fourth class town rate 
with% value clause attached to all insurance pol_icies. 
Q. And it is first class now? 
A. Yes. 
Q. Do you happen to know what happened on the 31st day 
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of December, last year, to jump that from fourth class to first 
classY 
A. Yes; annexed by the City. 
Q. I am talking about in practical fire fighting apparatus 
or practical protection to property, itself. 
A. Did anything happen 1 
Q. Yes. 
A. No. Nothing did happen. Yes, something did happen. 
There was no requirement, as I understand it from authority, 
for the fire fighting force to go to Forest Hills prior to tha,t 
time. 
page 321 ~ RE-DIRECT EXAMINATION. 
By Mr. Meade: 
Q. According to your understanding, inasmuch as the fire 
fighting equipment was not required to go to Forest Hills 
prior to annexation, the residences there were rated as fourth 
class? 
A. Yes. 
Q. Which covers sn1all villages? 
A. Small villages such as Almagro, Forest Hills, Riverside 
Heights; small groups of houses ·without protection. 
Q. lJpon annexation and Forest Hills becoming a part of 
the City of Danville, naturally the fire fighting apparatus and 
equipment will be used in fighting ·fires in Forest Hills as well 
as elsewhere in the City, the Virginia State Rating Bureau 
changed the rates? 
A. Yes. 
Q. And it has the lowest rate it could possibly be given un-
der any set of facts and circmpstances . 
. By the Court: Gentlemen of the Jury, there was read in 
evidence yesterday a letter signed by Col. Carrington, stating 
that they were willing to come into the City of Danville on 
terms satisfactory etc. The Court is of the opinion that that 
letter is not proper to be considered by you, and you are di-
I'ected and instructed not to consider it. · 
~fr. Benton: Note an exception. 
Mr. Meade: We desire to contiue. If the Court wishes to 
adjourn on its own motion, let us know. We have 
page 322 ~ no objection; but our desire is to pursue the case. 
By the Court: The Court has no preference. 
The Court is satisfied. I would to sit; but if you said you 
want to adjourn until 1\fonday, I have nothing-
~{ r. Talbott and Mr. Meade: It is our preference to con-
tinue. 
By the Court: You gentlemen may proceed. 
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~Ir. Talbott: Would you gentlemen please state your ob-
jections to our instructions first? 
Mr. Aiken: We can do that. Won't take us long. Suppose 
we number your's 1 and 2, is that all right? 
Mr. Talbott: Yes, sir. 
Mr. Aiken: If ~our Honor please, the plaintiff has offere~ 
two instructions, Nos. 1 and 2. We do not object to No. 2. 
We do object to No. 1. Our objections to No. 1 are very 
numerous. I suppose for the benefit of the record, they should 
be stated; also, for the benefit of this Court. We object to it 
on the grounds that it states the law altogether incorrectly; 
that it practically directs a verdict for the plaintiff, and our 
conception of the law and the evidence is that the Court really 
ought to direct a verdict for the defendant. We 
pag·e 323 ~ object to it upon all of the grounds submitted to 
the Court today in our motion to strike out the 
evidence. We would like to incorporate then1 into our objec-
tions to this instruction No. 1. I think that about covers are 
objections to it. 
I don't think that under this evidence there could possibly 
be any recovery against the City, and this instruction has just 
the opposite effect. 
I don't see any objection to No. 2 here in attempting to de-
fine what ·fair market value is and we won't object to that. 
By the Court: I haven't read the instructions. 
l\{r. Aiken: I would like to put another objection in to No. 
1. It is a peren1ptory instruction, directing a verdict for the 
plaintiff, which, under Virginia practice, I don't think th~ 
Court should allo'v here. 
Mr. Talbott (Reading instruction No. 1): That is the in-
struction as offered, to whicp. Judge Aiken has objected. 
By the Court : Very well. 
1\llr. Talbott: If Your Honor wants to take up our objec-
tions to their instructions-
By the Court : I read the instruction. 
page 324 ~ 1\{r. Talbott: The defendant has offered instruc-
tions designated A to G, inclusive. Instruction A 
reads as follows: (Reading instruction· A.) 
Objection is made to that instruction on the ground that it 
gives the Jury a false measure of the recovery, if any is al-
lowed, and on the further ground that the measure of damages 
g·iven is for the use of the property and not for its appropria-
tion and taking. 
Instruction B: (Reading instruction B.) 
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That instruction is objected to on the ground that the in-
struction is misleading to the Jury when it undertakes to 
determine the question of recovery by reason of the physical 
use of the property without reference to the annexation and 
the effect thereof, and on the further ground that all of the 
evidence was that the defendant has taken the pl~intiff's prop-
erty without compensation therefor. 
Instruction C is as follows (Reading instruction 0): 
That instruction is objected to on the ground that it is based 
on a partial view of the evidence and ignores the annexatior.:. 
which is a vital consideration in determining whether the 
plaintiff's property has been taken within the meaning of t4e 
Constitutional provisions, and on the further ground that there 
is no evidence to sustain it. 
Instruction D : (Reading· instruction D) 
This instruction is objected to on the same ground men-
tioned as to instruction C, and on the ground that the question 
of whether the plaintiff's interest has been served by such use 
is immaterial, and the instruction, as offered, is in conflict 
· with the ruling of the Court as to the special pleas 
page 325 ~ offered by the defendant and stricken out by the 
Court, and on the further ground that under all 
the evidence the defendant is shown to have taken the plain-
tiff's property without con1pensation. 
Instruction E : (Reading instruction E) 
This instruction is objected to on the ground that there is 
no evidence to sustain it, and on the ground that under all 
the evidence the ·defendant is shown to have taken the plain-
tiff's property without compensation. 
Instruction F : (Reading instruction F) 
This instruction is objected to because the language as to 
the burden on the plaintiff is unduly emphasized and confusing 
to the Jury. It is our understanding of the law that our 
Supreme Court has l1eld that it is always proper, of course, 
to instruct a Jury that the burden is on the plaintiff to prove 
its case by a preponderance of the evidence but that beyond 
that by way of emphasis in saying that each and every elen1ent 
thereof and 'vords of like purport, that such language tends 
to confuse the Jury and is not desirable. 
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Instruction G: (Reading instruction G) 
This instruction is objooted to on the ground that, under 
all the evidence, the defendant is shown to have taken the 
plaintiff's property without compensation, and on the furthe1~ 
ground that there is no evidence in the record to sustain this 
instruction. . · 
By the Court: Tha.t objection can be met by the ruling 
which the Judge in the Charlotte case g·ave, by 
page 326 ~ telling the Jury to find-defining· to the Jury what 
constitutes a wrongful taking·. 
Mr. Talbott: Of course, practically all these instructions 
are in conflict with the instructions we have offered, and we 
would want to reserve the right to make such further objec-:-
tions as may be evident when the Court decides what in-
structions to give on behalf of the plaintiff. 
J\~Ir. Benton: If the Court please the instructions for the 
defendant deal with three different things. The first, of 
course, is the burden of proof. The second is an instruction 
which, as we understand the ruling- of the Court, says there 
can be no recovery in this case on the basis that this second 
count in the notice of n1otion which alleges there is an hn-
plied contract, in the next to the .last paragraph, an implied 
agreement on the part of the City. to pay the Forest I-Iills 
Company the fair value of the property. It goes to the point, 
which we think is proper to go to the Jury in this case, that 
is, that the annexation dee.ree, of itself, did not automatically 
take the possession of these properties fron1 the Forest Hills 
Corporation and give them to the City of Danville but that 
in order for the Forest Hills Corpo.ration to recover of the 
City of Danville, the burden is on the Forest Hills Corpora-
tion to show that since the annexation the City of Danville 
has taken control of and possession of their prop-
page 327 ~ erties. As ~Ir. Talbott pointed out to you, the 
theories of the two sides to the case are in exact 
opposition to each other. They are asking for a peremptory 
instruction which holds that the annexation, itself, constitutes 
the taking sufficient to constitute the proof necessary under 
this notice of motion. vVe contend, of course, that is not 
true and that there must be some other taking on the part 
of the City. If our theory is correct, then the only other 
feature in the instructions goes to the fact tha.t there can b•! 
no taking of anybody's property, if the property is used with 
the consent of and at the request of the party who owns the 
property. · 
There is an instruction as to the da1nage. I overlooked 
that. 
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:Nir. lVfeade: 1\fay I say a few words in reply, if Your Honor 
please. There are two theories-the theory of the plaintiff 
and of the defendant are, of course, opposed to each other. 
We say that by virtue of that annexation order which became 
effective on January 1, 1H33, the territory deve~oped, owned 
.and developed by the Forest Hills Development Oorporation 
was brought into the City limits over its objection; that im-
mediately after January 1, 1933, all of the charter provisions, 
constitutional provisions and ordinances of the City of Dan-
ville imn1ediately applied to that territory known as Forest 
Hills as well as all other parts of Danville. In the beginning 
of this case, l\Ir. Talbott took section by section of the consti-
tutional provisions, general ordinances and char-
page 328 ~ ter provisions of the City of Danville, showing 
wherein they were applicable to this property 
lying in Forest Hills, and showing how absolutely and un-
equivocally that property became under the control, manage-
ment, supervision of the City of Danville and its depart-
ments; how it was impossible for the Forest Hills Corpora- · 
tion to exercise any control, managmnent or supervision over 
that property. Furthermore, after January 1, 1933, so far 
.as Forest I-Iills Development Corporation is concerned, by 
reason of law operating following the annexation decree, For-
est Hills could not enjoy in any way its use of the property 
for the purpose for which it was intended. It absolutely 
destroyed their full right of enjoyment in this property so 
that we say, by operation of law, in1mediately after this an-
nexation became effective, the ownership, right, control, su-
pervision and n1anagement of this property lying in Forest 
I-Iills section passed out of the Forest Hills Development Cor-
poration into the City of Danville and tlie City of Danville 
-cannot make us whole except by paying us fair market·value 
for it as of January 1, 1933. 
By the Court: It is now twenty minutes to five. Don't 
see how we can get anywhere with the argument this after-
noon. Call the Jury and discharg·e them until tomorrow morn-
ing. 
l\fr. Aiken: Do I understand that since we can't go on to-
. night, you would prefer going· on tomorrow morn-
page 329 ~ ing rather than adjourn until Monday? 
l\fr. l\Ieade: Yes we prefer continuing tomor-
row until we finish the case. 
l\fr. Talbott: I think l\{r. l\Ieade will agree with us, we 
had much rather go ahead and get through with the case but 
if the Jury, for example, would by any special reason pre-
fer on their own behalf that the case be adjourned until Mon-
day morning·, I think 've would be glad to defer to the wishes 
of the Jury and the Court. 
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By the Court : The Court has no wishes. I just as soon 
come back :l\ionday as not. I have no Court for Monday . 
. But :.the Jury-
1\!onday, October 30, 1933. 
By the Court : Take the Jury out. 
(Jury retired.) · 
By the Court: Instruction No. 1 offered by plaintiff will 
be given as amended. The amended form is as follows: 
(Reading instruction No.1 as amended) 
Mr. Aiken: What was the amendmentf 
By the Court: I will show you. You can take the original 
and look at it. Instruction No. 2 will be given, 
-pag·e 330 ~ if not objected to. That tells the Jury what fair 
market value is. 
Instruction A offered by pla_intiff will be given with this 
addition: (Reading instruction A) I added this: "Tested 
by the fair market value as set forth in instruction No. ''. '' 
The Court is of the opinion that to let it stand as it was, it 
-would be misleading to the Jury. 
Instruction E will be refused. 
Instruction 0 will be refused. 
Instruction . . . . likewise refused ; instruction E refused ; 
instruction F will be given but as amended. As original, it 
-reads : ''The Court instructs the Jury that the burden of 
proof in this case is on the plaintiff to prove this case by a 
preponderance or greater weig·ht of the evidence, and this 
burden remains with the plaintiff throug·hout the entire case, 
unless you believe from the evidence that the plaintiff has 
proved his case and every element thereof by a preponder-
ance of the evidence.'' It is really sufficient for instruction 
to tell the Jury that the plaintiff must prove his case by a 
preponderance or greater weight of the evidence but I have 
gone further than that in this instruction and made it a little 
broader, but I have followed the rule in criminal cases that 
if the Jury has a reasonable doubt as to the guilt of the ac-
cused or any essential facts necessary in establishing; so, I 
amended it to read: "The Court instructs the Jury that 
the burden of proof in this case is on the plaintiff 
page 331 ~ to prove his case and every essential fact neces-
sary to establish the same by a preponderance or 
greater weight of evidence." I have said "every essential 
. fact necessary to establish his case by a preponderanBe or , 
greater weight of the evidence.'' ''The Court instructs the 
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Jury that the burden of proof in this case is on the plaintiff 
to prove its case and every essential fact necessary to es-
tablish the same by a preponderance or g-reater weight of 
the evidence, and this burden remains with the plaintiff 
throughout the entire trial of the case; unless you believe 
from the evidence tJ1at the plaintiff has proven his case and 
every essential fact necessary to establish the same by a 
preponderance of the evidence you will find a verdict for the 
defendant. That is the way it will be given. 
I have another instruction offered by the plaintiff. G will 
be given. It is just the converse of the instruction offered 
by the plaintiff. ''The Court further instructs the Jury that 
the burden upon the plaintiff is to prove to you by a pre-
ponderance of the evidence that the City of Danville has 
wrongfully taken the sewer n1ains, water mains, gas mains, 
fire hydrants and street lighting· equipment fron1 Forest Hills, 
and unless you believe fron1 the preponderance of the evi-
dence that the City of Danville has wrongfully taken them-'' 
There is one amendn1ent to the instruction offered bv the 
plaintiff in which I told the elury 'vhat constituted wrongful 
taking; so, they are the instructions that will b~ given. 
1\{r. Aiken: Will the Court excuse us just a 
page 332 'moment? 
By the Court.: Yes. 
:1\ir. Aiken: If Your Honor please, this instruction No. 1 
is changed somewhat from the instruction as originally of-
fered, and we want to object to it in its present form and 
call the Court's attention to our reason for objecting; that, 
in addition to our objection to the orig·inal instruction No. 
1. The only objection we will raise at this time, if Your 
Honor please, is that this instruction goes considerably 
further than Judge Harding w·ent in his charge to the Jury 
in this North Carolina case which Your Honor seems to 
think is applicable to this case. Judge Harding, in his charge 
to the Jury, expressly recognized the· doctrine of taking 
against permission and consent; incorporated that into his 
charge; and if that doctrine were recongized in this instruc-
tion,· this 'vould cure our objection to it in this particular. 
We want to ask the Court, further, to amend this instruction 
and incorporate the same view that J udg·e Harding expressed 
in this charge to the ,Jury about defining what wrong·ful tak':' 
ing was. Here is what J ndg·e Harding says : (Reading 
J uclge IIarding 's charge) * * * Certainly we think it might 
he misleading to the Jury not to include that thought in 
this instruction, the elen1ent of acquiescence and consent. 
By the Court: I think not. The evi~1ence that I heard 
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before this Jury, the Forest Hills, after the first 
page 333 ~ of Jan nary, the evidence is it never protested 
but there is a difference between protest and as-
sent. I think the instruction is proper as given. 
Mr. Aiken: All right, sir; I would like to except for the 
reasons stated. 
By the Court: Certainly. 
~fr. Benton: We desire to note an exception to the Court's 
not giving the instruction. 
By the Court: Certainly. The Clerk has all the instruc-
tions refused. 
Mr. Aiken: Want to except to the ruling of the Court in 
refusing to give all instructions offered by the defendant. 
By the Court: Mr. Benton just did that. If you want to 
state the gTounds, you can. 
Mr. Aiken: Don't think you have to state the grounds on 
instructions refused. 
By the Court: I did not think so under rule 22 but I be-
lieve the Court of Appeals intimated, or probably held, you 
should do it. 
Mr. Aiken : Our reason is we think all the instructions 
· proper and supported by evidence and should be 
page 334 ~ given in order for the Jury to have a~roper un-
. derstanding of the law applicable. 
!fr. ~feade: In order to. keep the record straig·ht, we wish 
to except to the Court's ruling· in refusing to give instruc-
tion No. 1 as originally offered and in g-iving· the amenderl 
instruction No. 1 and in g-iving instruction G for the defend-
ant for the reason that this instruction-
By the Court: A and F amended; G given as offered. 
. Mr. Meade: For the reason that the plaintiff claims that 
the annexation order and provisions of the Charter of Dan-
ville and ordinances of the ·City of Danville and all general 
law applicable thereto creates, in itself, a legal taking or ap-
propriation of the. plaintiff's property. · 
By the Court: Is that all~ How ~uch time do you gen-
tlemen want to argue this case? S'ee about that now. 
Mr. Aiken: I imagine it would take some time. The evi-
dence is right long. . 
Mr. Talbott: We would be willing to' accommodate our-
selves with anything the ·Court and Counsel on the other 
side want, sir. I think an hour and a half to a side would 
be ample, far as we are concerned. 
1\fr. Aiken: How about leaving out a limit? I 
page 335 ~ don't think any of us are going to run away with 
long talks. 
By the Court: I recognize that on the quantity of dam-
ages, that would take time, but I don't see much ground un-
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der the instructions for argun1ent over the question of 
whether or not the plaintiff could recover. In fact, it looks 
like that instruction that I ·gav.e as to the law, about the only 
question before the Jury is the amount of damages. I recog-
nize the fact that on that point such a difficult t~ing ~s to 
value, counsel will want some time to argue; so, just give 
me some idea of how much you want. I want to get through 
.and give the Jury time to agree on this ease. 
lvlr. Benton: Would Your Honor permit me to ask a ques-
tions 1 Does Your Honor hold that after annexation, the City 
assumed such control and management that this evidencr 
precludes us from arguing that didn't take place? 
By the Court : Looks to me like the uncontradicted evi-
dence shows they had control as of the first of January; they 
either assumed it before or after. 
Mr. Benton: I propose to argue they hadn't and I don't 
'vant to get put in the position of having the Court stop me. 
By the Court: Not g·oing- to stop you unless an exception 
ls raised. If objection is raised to that, I will have to stop· 
you. Don't want to cross a bridge until I get to it. Just 
throwing that out. Don't know whether objec-
page 336 } tion will be raised to it or not. 
1\fr. Aiken: I would like to state a further ob-
jection to instruction No. 1. It is entirely without evidence 
to support it. 
By the Court : All right. 
~fr. Aiken: And I think we would be entitled to argue there 
is no evidence to support it and tell them why. 
By the Court: I haven't heard your argument and I don't 
like to pass on a thing until get to it. I don't like to stop 
~ounsel during an argument. · 
~Ir ..... L\..iken: The things that you say happened, happened 
before any taking. I think ·I would be entitled to argue to 
the Jury that those things have not happened and let therr ... 
be the judge. 
By the Court: Of course, a person can argue in his dis-
cretion against a brick wall, if he wanted to, and the Court 
'vould have no rig·ht to stop him but it 'vould be a question 
for the Jury if the brick wall was there. 
1v[r. Aiken: Don't think a brick wall is there. 
By the Court: I am not passing on that. 
Mr. Aiken: I think two hours to a side would 
page 337 } pro ba:bly be enough. · 
By the Court : Well, I give you two· hours. 
Bring the Jury .back. 
(Jury returned.) 
(Court reads instructions.) 
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pages 338 to 394 omitted. 
page 395 ~ Teste: This 9, day of J nne, 1934 .. 
C .. T .. CLEMENT, Judge .. 
page 396 ~ "CERTIFICATE. OF EXCEPTION NO. 3." 
The Forest Hills Development Company 
vs. 
The City of Danville .. 
Q. Now, 1vfr. Snedberg, I am going to ask you to assume 
that the gas and water mains of the Forest IIills Development 
Corporation were built by the Forest Hills ·C01npany partly 
in 1926 and partly in 1928; that the cost of the gas. and water 
mains which they built in their development outside the City 
limits in 1926 was $25,697.95 and in 1928, in another section 
of the development, the gas and water n1ains were built at a 
cost of $18,519.62 ; that they are both 6" mains of standard 
quality and were laid with good ·workmanship; that the water 
main could be reproduced as of January 1, 1938, at approxi-
mately $12,000.00, based on costs at that time; that the gas· 
main could be reproduced at thEl same time at a cost of ap-
proximately $12,000.00 or somewhat less; that immediately 
that these water and gas mains were constructed by the For-
est Hills Company, they were allowed to connect them with 
the water and gas mains of the City of Danville for the pur-
pose of conducting water into such residences as might be 
built in that section and conducting gas into such residences 
as might be built in that section and for the further purpose 
of supplying water to the fire hydrants of this development 
company located on its streets; that prior to annexation to 
the City of Danville on January 1, 1933, there "rere approxi-
mately 40 residences constructed in tl1is area a.nd occupied 
by families; that the water rates charged to the domestic con-
sumer customers in that area prior to annexation is this: for 
the first 10,000 cubic feet per month 15 cents per 100 cubic 
feet; for the next 10,000 cubic feet per month 12 
page 397 ~ cents per 100; all over 20,000 cubic feet per month 
10 cents per 100; that the charge made to the For-
est Hills Development Company before annexation for the 
water supplied to its fire hydrants was approximately $500.00 
a year, amounted to $500.00 a year, for all the hydrants; that 
the gas rate charged to the domestic consumers in the For-
est Hills area prior to annexation, approximately 40, was 
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$1.35 per 1,000 cubic feet of gas; that since the first of J anu-
ary, of this year, when this territory was annexed to the City 
of Danville, that the water rate charged to the domestic con-
sumers for the first was 900 cubic feet used per month 75c; 
for the next 10,000 cubic feet used per month 12c per 100 cubic 
feet; for the next 10,000, 10c per 100; next 10,000, Sc per 100; 
all over 30,900, 6c per hundred; that the charge for the fire 
hydrants has been eliminated to the Forest Hills Develop-
ment Corporation; that the gas rate charged to the don1estic 
consumers since annexation on the first of this year is $1.20 
per rnonths instead of $1.34 prior to annexation. Assun1e, 
further, that prior to annexation, the Forest Hills Company 
made no rental charge or charge of any kind to the City of 
Danville for the privileges of letting its water and g·as flow 
through those mains; that the Forest Hills Company did not 
use its water and gas 1nains for the purpose of selling water 
and gas to any of the residents in that area. 
Assume, further, that the Forest Hills Development Cor-
poration is- willing to sell these gas and water 1nains but does 
not have to sell them; that the City of Danville is willing 
to buy them but does not have to buy them. 
I will ask you please give the Jury your opinion as to \\"hat 
the fair market value of these gas and water nutins are, first, 
.frorn the view point of the Forest Hills Development Cor-
porat\on, and, second, from the viewpoint of the 
page 398 ~ City of Danville. · 
The foregoing question propounded to !Ir. B. ,V. 
Snedberg who has been duly qualified as an expert, a witness 
for the defendant upon direct exan1ination by the defendant 
\Vas disa1lowed by the Court, and the defendant excepted; 
the answer to the question expected by the defendant was that 
the value of the gas and water 1nains fron1 both the viewpoint 
of the plaintiff and of the defendant was nothing. 
Teste: This 9, day of June, 1934. 
C. T. CLE~iENT, Judge. 
page 399 ~ "CERTIFICATE OF EXCEPTION NO.4." 
The Forest Hills Develop1nent Company 
vs. 
The City of Danville. 
The following· instructions granted at the request of tho 
plaintiff and of tl1e defendant, respectively, as hereinafter de~ 
noted are all of the instructions that were granted on the 
trial of this case. 
~~----- - --------
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page 400 ~ PLAINTIFF'S INSTRUCTION NO. 1. 
''The Court instructs the Jury that if they believe from the 
evidence that the plaintiff bought, installed and paid for the 
sewer, gas and water mains, valves, connections, service pipes 
and incidental equipment, fire hydrants and street lighting-
equipments, which has been referred to in the pleadings and 
evidence and that the aforesaid equ,i1nent 'vas laid out anu 
constructed in Pittsylvania County in the territory purchased 
and owned by the plaintiff, that thereafter, the City of Dan-
ville connected with and incorporated the said sewer, gas, 
water-mains, valves, connections, service pipes and incidental 
equipments, fire hydrants and street ligthing equipment as 
a part of its municipal system, and thereafter on the first day 
of January, 1933, the said territory was connected to and 
made a part of the City of Danville, and after said annexa-
tion assumed the possession, control, management and direc-
tion thereof as a part of its municipal system, then under 
the Charter of the City of Danville and other law applicable, 
the aforesaid· equipment which is the subject of this suit 
passed out of the possession and control of the plaintiff and 
into the possession and control of the City of Danville, and 
the same constitutes a wrong·ful taking of private property 
for public use without compensation, within the meaning of 
the law, and under those circumstances, the law imposes on 
the defendant the obligation to pay to the plaintiff the fair 
market value of said equipment as of January 1, 1933, and 
the jury should find their verdict in favor of the plaintiff 
ug·ainst the defendant for an amount equal to such fair market 
value." 
page 401 ~ PLAINTIFF'S INSTRUCTION #2. 
·"The jury are further instructed that the phrase "Fair 
market value", does not mean the value of the equipment in 
question if taken out of the ground and sold for junk, but 
rather, the value of said equipment when used for the pur-
pose for which it was constructed and intended; and fur-
ther, that the said phrase ''fair market value'' does not mean 
the price which the property 'vould· bring if disposed of at a 
forced sale~ but rather, the market value of such property if 
bought by a person wanting to buy or willing to buy, and 
sold by a person wanting to sell or willing to sell.'' 
'{)age 402 ~ DEFENDANT'.S INSTRUCTION A. 
''The Court furth~r instructs the jury that even though you 
may believe by a preponderance of the evidence that the City 
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of Danville has taken the property of the plaintiff as alleged 
in the notice of motion then the plaintiff is only entitled to 
recover such sum as is necessary to put it in as good condi-
tion financially on the first day of January, 1933, as it was 
on the 31st day of December, 1933, tested ·by the fair mar-
ket value as set forth in instruction No. 2." 
page 403 ~ DEFENDANT'S INSTRUCTION F. 
"The Court instructs that the burden of proof in this case 
is on the plaintiff to prove its case, and every essential fact 
necessary to establish the same, by a preponderance, or 
greater weight of the evidence, and this burden remains with 
the plaintiff throughout the entire case. Unless you believe 
from the evidence that the plaintiff has proved his case, and 
every essential fact necessary to establish the same, by a 
preponderance of the evidence, you should find a verdict fo1' 
the defendant." 
Teste : This 9 '' day of June, 1934. 
J. T. CLEM~ENT, Judge. 
page 404 } "DEFENDANT'S INSTRUCTlON G:" 
''The Court further instructs the jury that the ·burden is 
upon the plaintiff to prove to you by a preponderance of the 
evidence that the City of Danville has wrongfully taken its 
sewer mains, gas mains water mains, fire hydrants and street 
lighting equipment fr01n the Forest Hills Corporation; and 
unless you believe from a preponderance of the evidence that 
the City of Danville has wrongfully taken the said property 
from the plaintiff, you should find a verdict for the defend-
ant.'' 
Teste : This 9'' day of J un.e, 1934. 
J. T. CLEMENT, Judge. (Seal) 
page 405 ~ "CERTIFICATE OF' EXCEPTION NO. 5.'; 
The Forest Hills Development Company 
vs. 
The City of Danville. 
After the jury had returned a verdict in favor of the de-
fendant, the plaintiff n1ade a motion to set the verdict aside 
and enter up final judgment for damages for the plaintiff 
and the Court entered the following order: 
240 Supreme Court of Appeals of Virginia. 
In Vacation. 
"In the Clerk's Office of the Circuit Court of the City of 
Danville, on the 24th day of April, 1934. The following Order 
was this day received and herein entered, To-wit: 
ORDER IN VACATION. 
21st day of April, 1934. 
Forest Hills Development Corporation, Plaintiff, 
against 
The City of Danville, a municipal corporation chartered and 
existing under the laws of the S'tate of Virginia, Defend-
ant. 
On notice to recover judgment. 
This day came again the parties, by their attorneys, in va-
cation, and the Court being· of the opinion that there is suf-
ficient evidence before it to decide this case upon its merits, 
to that end it is considered by the Court that the plaintiff, 
Forest Hills Development Corporation, recover against the 
defendant, The City of Danville, the sum of $49,810.55, with 
interest thereon from January 1, 1933, with its cost in this be-
half expended, to all of which the defendant ex-
page 406 ~ cepts, and the plaintiff excepts because of the in-
adequacy of compensation in damages and the 
defendant indicating its desire to apply to the Supreme Court 
of Appeals for a writ of error, it is ordered that this judg-
ment be suspended for sixty days from the enh·y thereof upon 
the execution within ten days by the defendant, or smneone 
for it, of a bond in the penalty of $50,000.00, with security ap-
proved by the Clerk of this Court, and conditioned according 
to law. . 
It is ordered that the Clerk of the Circuit Court of the 
City of Danville enter in vacation. This, the 21st day of 
April, 1934. 
J. T. CLE~IENT, ,Judge.'' 
to which the defendant excepted. 
Teste : This 9'' day of ,June, 1934. 
J. T. CLE].1:ENT, Judge. 
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page 407 ~ "CERTIFICATE OF EXCEPTION" NO. 6. 
In the Circuit Court for the City of Danville. 
Forest Hills Development Corporation 
vs. 
City of Danville. 
Be it remembered that at the trial of this cause the follow-
ing instruction was offered by the plaintiff: 
''The Court instructs the jury that tf they believe fron1 the 
evidence that the plaintiff bought installed and paid for the 
sewer, gas and water n1ains, valves, connections, service pipe~ 
and incidental equipment, fire hydrants and street lighting 
equipment, which has been referred to in the pleadings and 
evidence, and that the aforesaid equipment was laid .out and 
constructed in Pittsylvania County in the territory pur-
chased and owned by the plaintiff, that thereafter, on the first 
day of January, 1933, the said territory was annexed to and 
made a part of the City of Danville, then under the ·Charter 
of the City of Danville and other law applicable, the afore-
said equipment which is the subject of this suit passed out 
of the possession, ownership and control of the plaintiff and 
into the possession, ownership and control of the City of 
Danville, and under those circumstances, the law imposes 
on the defendant the obligation to pay to the 
page 408 ~ plaintiff tl1e fair market value of said equiptuent 
as of January 1, 1933, and the jury should find 
their verdict in favor of the plaintiff against the defendant 
for an an1ount equal to such fair market value.'' 
But the Court refused to give the foreg·oing instruction of-
fered ~by the plaintiff and gave the following Instruction 
No.1: 
''The Court instructs the Jury that if thev believe from the 
evidence that the plaintiff bought, installed and paid for the 
sewer, g·as a:p.d water 1nains, valves, connections, service pipes 
and incidental equipment, fire hydrants and street lighting. 
equipment which has been referred to in the pleadings and 
evidence and that the aforesaid equipment was laid out an.J 
constructed 
1. 
in Pittsylvania County in the territory purchased and 
owned by the plaintiff, that thereafter, the City of Danville 
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connected with and incorporated the said sewer, gas, water-
mains, valves, connections, service pipes and incidental equip-
ments, fire hydrants and street lighting· equipment as a part 
of its municipal system, and thereafter on the first day of 
January, 1933, the said territory was connected to and made 
a part of the City of Danville, and after said annexation as-
sumed the possession, control, n1anagement and direction 
thereof as a part of its municipal system, then under the Char-
ter of the City of Danville and other law applicable, the afore-
said equipment which is the subject of this suit passed out 
of the possession and control of the plaintiff and into the. pos-
session and control of the city of Danville, and the same con-
stitutes a wrongful taking of private property for public use 
without compensation, within the meaning of the law, and 
under those circmnstances, the law imposes on the defendant 
the obligation to pay to the plaintiff the fair market value of 
said equipment as of January 1, 1933, and the jury should 
find their verdict in favor of the plaintiff against the defend-
ant for an amount equal to such fair market value.'' 
page 409 ~ And the plaintiff, by counsel, excepted to the 
action of the Court in refusing the foregoing in-
struction and in giving· the foregoing Instruction No. 1, and 
stated its ground of objection as follows: 
''That the annexation order and provisions of the Char-
ter and ordinances of the City of Danville, and all general 
la'v applicable thereto, creates in itself as. a matter of law a 
wrongful taking or appropriati"on of the plaintiff's property 
without regard to other factors set forth in Instruction No. 
1, as atnended and given by the Court.'' 
And the defendant, by counsel, excepted to the action of 
the Court in giving aforesaid Instruction No. 1, as amended, 
and stated its objections to this instruction as follows: 
"That it stated the law altogether incorrectly and the evi-
dence does not support it, that it practically directed a ver-
dict for the plaintiff, th!1t und,~r the defendant's ~onception 
of the law and of the evidence it is really the-duty of the 
Court to direct a verdict for the defendant, that 
2. 
all the g-rounds stated in defendant's motion to strike out the 
evidence of the plaintiff are applicable to this instruction.'' 
But, notwithstanding the objections of the plaintiff and of 
'· 
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the defendant, respectiY.ely, the Court granted the foregoing 
instruction, and -both the plaintiff and the defendant, by coun-
sel excepted. 
Teste : This 9th day of June, 1934. 
page 410 }-
J. T. CLEJ\IIENT, Judge. 
3. 
"NOTICE OF APPLICATION FOR PLAIN-
TIFF'S CERTIFICATE OF EX-
CEPTIONS.'' 
June 5, 1934. 
In the Circuit Court for the City of Danville. 
Forest Hills Development Corporation 
vs .. 
City of Danville. 
J\IIessrs. Aiken and Benton, Counsel for City of Danville. 
Please be notified that we will present Certificate of Ex-
ceptions to Judge Clemmit at Chatham, Virginia, on Satur-
d~y, June 9, at nine o'clock A. M. for his signature. 
Yours very truly, 
MEADE, ~I.ffiADE & TALBOTT, 
Counsel for Forest Hills Development 
C'orporation. 
Legal and timely service of the foregoing notice is here-
by accepted. 
A. M. AIKEN, 
Counsel for the City of Danville. 
page 411 }- CERTIFICATE OF EXCEPTION NO. -. 
In the Circuit Court for the City of Danville. 
Forest Hills Development Corporation 
vs. 
City of Danville. 
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Be it remembered that at the trial of this cause the fol-
lowing .instructions were given by the Court on motion of the 
defendant : · 
INSTRUCTION NO. F. 
''The Court instructs that the burden of proof in this case· 
is on the plaintiff to prove. its case, and every essential fact 
necessary to establish the same, by a prepondora'nce, ~or 
greater weight of the evidence, and this burden remains with 
the plaintiff throughout the entire case. Unless yon believe. 
from the evidence that the plaintiff has proved his case, and 
every essential fact necessary to establish the smne, by a 
preponderance of the evidence, you should find a verdict for 
t:P,e defendant.'' 
INSTRUCTION NO. G. 
"The Court further instructs the jury that the burden is 
upon the plaintiff to prove to you by a preponderance of the 
evidence that the City of Danville has 'vrongfully taken its 
sewer mains, gas mains, 'vater mains, fire hydrants and street 
lighting equipment from the Forest Hills Corporation; and 
unless you believe from a preponderance of the evidence that 
the City of Danville has wrongfully taken the said property 
from the plaintiff, yo~ should find a verdict for the defend-
ant.'' 
page 412 ~ And the plaintiff, by counsel, objected to ·the 
giving of the foregoing instructions on the ground 
that there was no evidence to sustain them and on the ground 
that under all the evidence the defendant is shown to have 
taken plaintiff's property 'vithout compensation, and there 
was no evidence to show that there was no .such taking. 
But, notwithstanding the plaintiff's objections, the Court 
granted the foregoing instructions, and the plaintiff, by coun-
sel, excepted. 
Teste : This 9" day of J nne, 1934. 
J. T. CLE~t£ENT, .Judge. 
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page 413} "PL~INTIFF'S EXH. BOATWRIGHT #1." 
EHD. 
CERTIFIC.A.TE OF INCORPORATION 
OF 
FOREST HILLS DEVELOPlVIENT CORPORATION. 
This is to certify that we do hereby associate ourselves to 
establish a corporation under and by virtne of the provisions 
of Chapters 147 and 148 of the ,Virginia Code, for the· pur-
poses and under the corporate name, hereinafter mentioned, 
and to that end we do, by this our certificate, set forth as 
follows: 
A-NAlVIE. 
The name of the corporation is to be FOREST HILLS 
DEVELOPMENT CORPORATION. 
B-PRINCIPAL OFFICE. 
Its principal office in. this state is to be located in the City 
of Danville, Virginia . 
. C-PURPOSES. 
The purposes for which it is for1ned are to purchase, grant, 
sell and exchange real estate; to acquire acreage tracts and 
divide the same into building lots and home sites; to lay out, 
graduate and pave streets, avenues and ways through said 
land; to lay and extend wa.ter, gas, electric and sewer mains; 
to erect d"rellings and otherwise improve and adorn its lands, 
and generally to buy and sell real estate, and to contract loans 
and to secure the payment of its notes and bonds by proper 
mortgages and deeds of trust constituting a lien upon its 
real estate or any part thereof. 
to conduct the business of contracting and construction in 
all of its branches, and. to this end to make and carry out 
· contracts for building, reconstructing, improving 
page 414 r and furnishing all kinds of buildings and struc:-
ttu·es, or other contracts of whatsoever kind whieh 
are usually or which may propertly be incident to the business · 
aforesaid. 
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D-CAPITAL STOCK. 
The maximum amount of capital stock of the corpora-
tion is to be $300,000.00; the minimum mnount is to be 
$100,000.00, and the capital stock is to be divided into shares 
of $100.00 each. 
E-DURATION. 
The period for the duration of the corporation is unlimited. 
F-OFFICERS AND DIRECTORS. 
The names and residences of the officers and directors who, 
unless sooner changed by the stockholders, are for the first 
year to manage the affairs of the corporation, are as follows: 
Name 
A. B. Carrington 
• J. Bryant Heard 
Ben Temple 
Name 
A. B. Carrington 
J. Bryant Heard 
Ben Temple 
L. Herman 
H. L. Boatwright 








Danville, Va . 
Danville·, V a.. 
Danville, Va. 
Residence 





Danville, V a. 
The amount of real estate to which the holdings of the 
corporation at any time are to be limited is 10,000 acres. 
H-
This corporation shall have power to subscribe to, pur-
chase or otherwise acquire, or to guarantee or to become 
surety in respect to the stock, bonds or other securities and 
obligations of other companies. 
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page 415 ~ Given under our hands this 17th day of July, 
1925. 
A. B. CARRINGTON 
J. B. HEARD 
BEN TEMPLE 
State of Virginia, 
City of Danville, To-wit: 
I, Eva \V. Sneed, a Notary Public in and for the city and 
state aforesaid, do certify that A. B. Carrington, J. Bryant 
Heard and Ben Temple, whose names are signed to the fore-
going ·writing, bearing date on the 17th day of July, 1925, 
have acknowledged the same before me· in my city aforesaid. 
1\iy term of office expires February 7, 1929. 
Given under my hand this 18th day of July, 1925. 
EVA. W. SNEED, Notary Public. 
Virginia: 
In the Corporation Court of Danville·. 
The foregoing certificate of incorporation of Forest Hills 
Development Corporation \Vas presented to me, D. P. Withers, 
Judge of the Corporation Court of Danville in vacation, and 
having been examined by me, I now certify that the said 
certificate for incorporation is, in my opinion, signed and 
ncknowledged in accordance with the requirements of law. 
Given under my hand this 20th day of July, 1925. 
D.P. WITHERS, Judge. 
001\f~IONWEALTH OF VIRGINIA 
Department of the 
State Corporation Commission. 
City of Richmond, 22nd day of July, 1925. 
The accompanying certificit.te for incorporation, together 
with a receipt showing pa.yment of the charter fee required 
by law, having been presented to the State Corporation Com-
mission by A. B. Carrington, J. B. Heard and Ben Temple, 
and the· Hon. D.P. Withers, Judge of the Corporation Court 
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of City of Danville, having certified that the said certificate 
has been signed and acknowledged by said appli-
page 416 r cants in accordance with law, the State Corpora-
tion Commission having examined said certificate, 
now. d~~lare that the said applicants have complied with the 
requirements of law, and have entitled themselves to a char-
ter, and it. is therefore ordered that they and their associates 
and successors be, and they are, hereby made and created 
a body politic and corporate m1der and by the name of 
Fotest Hills Development Corporation, upon the terms and 
conditions, and for the purposes set forth in said certificate, 
to the same extent as if the same were now herein transcribed 
in full and with all the powers and privileges conferred and 
subject to all the conditions and restrictions imposed by law. 
And said certificate, with this order, is hereby -certified to 
the Secretary of the Commmnvealth for record. 
BERICLEY D. ADAMS 
Acting Chairman . 
. (STATE CORPORATION CO~I:M:ISSION SEAL) 
;, ' l .. : ;_~:~1 
R. T. WILSON, 
Clerk of the Commission. 
· COMMONWEALTH OF VIRGINIA. 
Office of the Secretary of the Commonwealth. 
In the City of Richmond, the 22nd day of July, 1925. 
The foregoing charter of Forest Hills Development Cor-
poration was this day received and duly recorded in this 
office and is hereby certified to the Clerk of the Corporation 
Court of Danville according to law. 
B. 0. JAMES 
Virginia: 
In the Clerk's Office of the Corporation Court of Danville 
the 1st day of August, 1925. 
The foregoing cl1arter and certificate of the Secretary of 
the Commonwealth thereon was this day received, duly re-
corded and certified to the Clerk of the State Corporation 
Commission. 
Teste: 
OTIS BRADI:;EY Clerk. 



























"EXHIBIT BOATWRIGHT. §6,,. .. 
REPAIRS & MAINTENANCE .. 
FOREST HILLS DEVELOPMENT CORP• 
Dan. Lumber Co. 8 Posts for Signs 
Dan. Mchn. Works. Street Sign 
Powell Sign 11 " • " • • 
Painting Fire Plugs, Light Stand, "Drive Slow" Sign.'. .. 
T. C. Laramore. ·Dirt at Spring. 
Farley Plumb. Co. Changing Sewer Lines 
· Cleaning Streets. 
W. A. Nance. Repair Water Prain. 
S. W. Beck. Clearing Streets, etc. 
Clark Elec. Co. Telephone Conduit. 
Dan. Rock Quarry. Upkeep Streets.·· 
Lowering Sewer. Farley Plumb. Co. 
On Sewer Line. " " 
Repair Streets. T. C. Laramore & Co. 
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Nov. 30 Repair Sewer. City. 4 95 ~ (.n 
1930 ·o 
April 1 Electric Conduit. J. H. Schoolfield~ 518 75 
19 Cleaning Streets~ Geo. Cobb. (Check 615) 25 00 
26 " " " " ( ..; 631) 30 00 
May 3 " " " " ( ..; 638) 20 00 
19 Moving Telep. Poles A. B. C. Lot. ( ..; 642) 225 00 ff 31 Cleaning Streets. Geo. Cobb. ( ..; 646) 20 00 0.0 
June 2 u " " " ( ..; 652) 15 00 '"1 ('t) 
July 14 Conduits. J. H. Sehoolfield. 427 71 8 
15 Cleaning Streets. (Check 670) 35 00 ('t) 
22 " " ( " 671) 35 00 ~ 28 " u ( (C 672) 5 00 s= 
Aug. 2 Repairs Water Line. W. R. Edmunds & Co~ 5 65 '"1 c:-t-
Sept. 13 Cleaning Streets. Geo. Cobb. (Check 694) 8 00 0 
18 " " E. G. McCain. ( " 697) 22 00 1-+.1 
Octo. 6 Basin Catch. Union Foundry: 4 56 > t'd 6 Instal. Lights 2d Sec. City. 12 25 "0 
6 Tools & Brass Hooks. Swain Watson Co~ 3 25 t'i) ~ 
Nov. 3 Surveying. W. G. Sours. (Check 719) 139 50 ....... Ul 
Dec. 1 Planting Trees. Geo. Cobb. (Check 723) 24 00 0 
1930 I-ta 
page 418 ~ Dec. 10 Vigora & Trees. Meyers Nursery. (Check 727) 65 00 < ..... 
1931 '"1 CJQ 
July 25 Mowing & Team. City. 9 8o a· 
1932 
-· ~ 
April 6 Scrubbery. L. Herman. (Check 785) 65 00 . 
May 2 " " ( " 787) 10 00 
Octo. 14 Drain. Jas. H. Ray. ( I( 808) 264 36 
Nov. 12 Manhole top. Union Foundry. 3. 70 
Nov. 12 Repairs Gas Service to J. H. Ray City 24 50 
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page 419 }· "EXHIBIT KING fJ 1." 
FOREST HILLS DEVELOPMENT CORPORATION 
Street Lighting Equipment 
Nov. 15, 1927 Ornamental lighting fixtures complete with globes $ 211.28 
124.49 
519.35 
1 Street Lighting Transformer 
17 Metal Standards Complete 
Jan. 1, 1928 Installing Street Lighting System-Labor and super-
vision 
Materials 
Mar. 1, 1928 Installing Street Lighting Equipment 
Apr. 1, 1929 Installing 3 ornamental street lighting fixtures com-
plete 
Labor, truck and supervision 
Material 








Sewer, gas and water mains, connections, equipment and fire hydrants. 
Nov., 1925 830 Lin. Ft. sewer outfall} 
130 Lin. ft. sewer outfall 
3 manholes on sewer outfall 
Dec., 1925 8 manholes 
1900 Lin. ft. 8" sewer ("A" Street) 
2400 Lin. ft. 6" water main (on job) 
Feb., 1926 1550 ft. 8" sewer main 
2 manholes 
1150 ft. 4" house connections 
2300 ft. 6" water main in place { 3910. l 
00 less material estimate fJ 3 $1800. ooJ 
504 ft. water main 
1200 ft. gas main on job 
Mar., 1926 600ft. 8" sewer 
600ft. 4" house connections 
1650 ft. 6" water main 
6 fire hydrants 
2 sleeve valves 
3 cut-off valves for water 
3 cut-off valves for gas 
.3800 ft. gas main 
6270.00 less material estimate No. 1600 
Amount Carried Forward 
1. 
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5 gas drip pots 
2 manholes · 
Apr., 1926 1560 ft. 8" sewer 
680 ft. 4" seWer 
210 ft. 15'' sewer 
2 manholes 
1550 ft. 6" water main 
3000· ft: 6" gas main 
1 sleeve valve 
2 cut-off valves 
3 drip pots 
3 catch basins 
May, 1926 580ft. 8" sewer 
2 manholes 
1230 ft. 4" house connections 
2300 ft. water main · 
39 water connections 
1 sleeve valve 
8 cut-off valves 
3 fire hydrants , 
742 ft. gas main 
39 gas connections 
1 drip pot 
63 house connections (water) 
63 house connections (gas) . 
July, 1926 220 Lin. ft. 4""house connections 
10ft. 6" water main 
4 house connections (water) 
106 house connections extra length as required 
by City 
4 house connections (gas) 

































































Sewer, gas and water mains, connections, equipment and fire hydrants: 
34Q6~ Lin. ft. 8" sanitary sewer 
124 Lin. ft. 8" cast iron pipe 
393 Lin. ft. 8" sanitary sewer outfall 
934 :I .. in. ft. 8" sanitary sewer outfall 
16 sewer manholeS 
2192 Lin. ft. 4" sewer 
94 lead service connections (water) 
93 gas connections 
Amount. Carried Forward 
2. 
@ $ 1.40 
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Amount Brought. Forward $66,785.20 
3624 Lin. ft. 6" water mains @ 1.70 $ 6,161.65 
34963-2 Lin. ft. 6" gas mains @ 1.65 5,769.22 
15 1/8 bends @ 6.25 93.75 
16 tees @ 5.00 80.00 
17 valves and boxes @ 30.00 510.00 
4 cast iron sleeves @ 4.00 16.00 
11 plugs, water and gas mains @ 2.00 22.00 
2 drip pots @ 75.00 150.00 
6 fire hydrant'3 @ 80.00 480.00 
Total $80,067.82 
3. 
page 421 ~ FOREST HILLS DEVELOPMENT CORPORATION 
Storm sewers and box culverts in Secand Section: 
6263-i Lin. ft. 24" storm sewer 
1392~ Lin. ft. 36" storm sewer 
544 Lin. ft. 4 x 4 culvert (box) 
141 Lin. ft. 4 x 4~ box culvert 
Total 
@ $ 3.00 $ 1,879.50 
@ 7.50 10,443.75 
@ 14.00 7~616.00 
@ 15.40 2,171.40 
$22,110.65 
page 422} ''EXHIBIT BRANTLY #1.', 
EHB. 
l\£arch 25, 1929. 
Forest Hills Development Corp. 
Danville, Virginia 
Gentlemen': 
The 'vater and gas mains in ~,orest Hills were installed 
in accordance with instructions furnished by this Depa.rt-
ment; standard materials being used throughout the· entire 
installation. 
ECB:C 
Very truJy yours, 
E. C. BRANTLY 
l\fanager 
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page 423 ~ ''EXHIBIT BRANTLY #2.'' 
EHD. 
THIS AGREE~fENT, made March 29, 1928, between the 
FOREST HILLS DEVE'LOPl\tiENT CORPORATION, a cor-
poration duly chartered and doing business under the laws 
of Virginia, acting through A. B. Garlington its President, 
duly authorized thereunto be resolutions of the Board of 
Directors, party of the first part, and the City of Danville, 
a. municipal corporation of Virginia, acting through E. C. 
Brantley, :Manager of Water, Gas and Electric Departments, 
duly authorized thereunto by the City Council, party of 
the second part. 
WITNESSETH: That for and in consideration of the 
undertaking on the party of the party of the second part 
to furnish electric current over the electric lines of the party 
of the first part, situated on what is known as the Forest 
Hill Development in and just outside th~ City of Danville, 
the said party of the first part does hereby grant, sell and 
convey, all necessary rights of way for electric light and 
power lines that the said party of the first part has, may 
have, or has reserved in the Forest Ifill property. 
. The said party of the first part does further grant and 
oonvey to the said party of the second part, the following 
property and equipment, located on its Forest I-Iill property: 
1-40 foot Chestnut pole 
8-35 '' '' poles 
1-40 '' Cedar pole 
28-35 '' '' poles 
and all electrical equipment thereon, excepting street light-
ing equipment. 
Also 500 feet underground primary line. 
The said party of the second part agrees to 
page 424 ~ make all future extensions f.or service to the 
existing 2,300 volt-single phase and 220/11.0 volt-
single phase lines when necessary, and construct and ope- . 
·rate same in accordance with the published rules and regu-
lations of the Electric. Department. 
Witness the following signatures and seals. 
page #2 FOREST HILL DEVELOP1\fENT 
CORPORATION 
By A. B. CARRINGTON · 
President 







CITY OF DANVILLE 
By E. C. BRANTLY 
Manager-W a.ter, Gas and Electric Depart-
ment. 
Attest: 
C. B. STRANGE 
Clerk of Council 
State of Virginia, 
City of Danville, to-wit 
I, G. H. Tunstall, a Notary Public, in and for the City 
of Danville, in the State, of Virginia., do hereby certify A. B. 
Carrington, President of the FOREST HILLS DEVELOP-
MENT CORPORATION with its Corporate seal duly affixed 
and E. C. Brantly, 1\Igr., Water, Gas and Electric Depart-
lnents for THE CITY OF DANVILLE, whose names are 
signed to the foregoing and annexed writing, bearing date 
the 29th day of ~fa.rch 1928, hav·e acknowledged the same 
before me in my State and City aforesaid. 
My commission expires 1\Ia.rch 2nd, 1932. 
Given under my hand this the 25th da.y of March 1929. 
G. H. TUNSTALL, 
Notary Public . 
. Virginia: 
In the Clerk's Offi~e of the Circuit Court for the County 
of Pittsylvania, at the Courthouse thereof, on the 29 day of 
. ~farch, 1929, at 9 o'clock A. M., the foregoing writing upon 
its certificate of aclmo"rledgment was admitted to record. 
Teste: 
S. S. HURT, Clerk. 
A Copy-Teste: 
S. S. HURT, Clerk. 
·:z56 ··Supreme Court of Appeals of Virginia. 
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EHD. 
Messrs. Meade, ·J\.feade & Talbott, 
Attorneys-at-Law, 
Danville, V a. 
Gentlemen:-
Dec. 13, 1932. 
At the regular meeting of the City Council held on De-
cember 12, 1932, I was authoriz~d a.nd directed to notify 
you, a.E; Attorneys for the F·or·est Hills Development Com-
pany, respectfuUy declining your request for reimbursement 
for certain improyements made by the Forest Hills Develop-
ment Company in the sub-division kiiO\vn as "Forest Hills". 
With kindest regards, I am · 
l·•i 
CBS:F 
page 426 ~ 
Yours very truly, 
C. B. STRANGE 
City Auditor & Clerk of CounciL· 
"EXH. SCOTT #1.'' 
EHD. 
February 16, 1929 
Forest Hills Development Corp., 
Mr. Ben Temple, 
Danville, Va. 
Dear Sir: 
At your request I am writing you the following: 
In the construction work of storm sewers, catch basins, 
curb and gutter, sidewalks, penetration macadam pavement 
and sewers made in the ~orest Hills Development property, 
we from time to time during the progress of this, insperted 
same and I am glad to state that tl1is work conforms to the 
standard requirements for the City of Danville and I think 
you l1ave gotten an excellent job. 
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As to the gas, water and electric line-s, etc., I would refer 
you to J\tir. Brantly, Manager of the utilities department. 
I noticed that the sidewalks were laid of 1-2-4 concrete of 
a depth of 4 inches. In the City we require this to be 5 
inche-s. With :firm ground underneath your 4 inch sidewalk 
and with the lig·ht pedestrian traffic that you will have on the 
sidewalks, I think that the 4 inch sidewalk will meet your 
requirements. 
Very truly yours, 
C. L. SCOTT, JR. 
Director of ·Public Works. 
CLS/I 
page 427} "EXHIBIT EDWARDS #1.'' 
CITY OF DANVILLE 
WATER GAS & ELECTRIC DEPTS. 
Danville,· Virginia 
COMPARATIVE ST.A.TE~fENT OF REVENUE vVATER 
GAS & ELECTRIC SERVICES RENDERED TO 
CUSTO~iERS LIVING IN FOREST 
HILLS SECTION. . 
Water Revenue, Gross Sales, 
G~ Revenue, " " 
Electric Revenue, " 
Totals, 
41 customers now using services 
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page 428 ~ "EXHIBIT ANNEXATION DECREE." 
EHD .. 
Virginia: 
At a Special Term of the Circuit Court of Pittsylvania 
County, continued and held on Friday the 18th day of No-
vember, in the year of our Lord, one thousand nine hundred 
and thirty-two. 
UPON PETITION TO ANNEX TERRITORY. 
City of Danville .Plaintiff 
agalinst 
County of Pittsylvania, Virginia 
In the matter of the application of the City of Danville 
for the annexation of certain territory in the County of 
Pittsylvania .. 
SITTING: 
Judge J. Turner Clement, Judge of the Circuit Court for 
the County of Pittsylvania, and also Judge of the Circuit 
Court of the City of Danville ; 
Judge N. S. Turnbull, Judge of the 34th Judicial Circuit 
Judge of a Circuit adjacent to the Circuit in which is located 
the County of Pittsylvania; and 
Judge John E. N ottinghpm, Judge of the 31st ,Judicial 
Circuit, being a Judge from a remote Circuit of the· State. 
Each. of the last two named judges having been desig-
nated by the Governor of Virginia to sit in this proceedings. 
1st. This cause came on to be heard on the 14th day of 
November, 1932, on petition of the City of Danville for an 
order authorizing and· declaring the annexation provided for 
by an ordinance approved by the Council of the City of Dan-
ville, on the 20th day of June, 1932, by recorded affirmative 
vote of all the members elected to said Council, the City Coun-
cil consisting of Five members, pursuant to pro-
. page 429 ~ visions of the la,v, and it appearing to the Court 
that not less than thirty days' notice was given 
the Commonwealth Attorney for Pittsylvania County, and 
the Board of Supervisors of Pittsylvania County, the said 
cause was docketed. 
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2nd. And it further appearing that the petition of Forest 
Hill Development Corporation had been duly filed in the 
proceedings therein opposing the said annexation, and was 
also filed an amended petition of the Forest Hill Develop-= 
ment Corporation, the said Forest Hill Development Cor-
poration was made a party defendant to this proceeding. 
3rd. And it further appearing that the County of Pittsyl-
vania did on the 11th day of November, 1932, file its· a.nswer 
in this· cause, to which answer in writing, the City of Dan-
ville filed its Special replication, the court proceeded to hear 
the matter in controversy. 
4th. Thereupon, at the request of and with the consent of 
counsel of all parties in interest, the court inspected the terri-
tory sought to be annexed, under the guidance of the City 
Engineer, 1\ir. C. L. Scott, and .the District Engineer, Mr. 
Shirley Carter, the said parties ha:ving been agreed on by 
the various parties to this cause. . 
5th. And the Court heard the evidence adduced from day 
to day and from time to time on the 15th and 16th day of 
November, 1932, the· said evidence being restricted by con-
sent of counsel and 'vith the permission of the court to the 
qu.estion of determining the lines which the court would 
include in its annexation order. 
6th. Thereupon, on the 15th day of November, 1932, came 
various parties towit: · 
Il. M. Pritchett, W. H. Hazlewood, James W. Ray, W a.yles 
R. Harrison, 0. B. Peatross, W. 0. Hankins, G. B. Updike, 
1\frs. Harry G. Lea, 1\{rs. Theodosia G. Brown, 
page 430 } ~Irs. Louise V. 1\fartin, C. T. Carter, Elizabeth 
,Jones 1\furray, l\Hriam B. Jones, Fannie S. Pat-
terson, Ruth Flippen, W. R. Boydell, Maude Boydell, Edwin 
J. Ba.um, Ruth F. Ba.um, Laura H. Williams and Helen 0. 
:NicCubbins by Mrs. H. W. Pritchett and filed their petition 
in this cause, making them-
page #3 
selves parties defendant hereto, and it was so ordered. 
7th. Thereupon, on the 16th day of November, 1932, came 
various parties, to-wit: 
R. W. Betts, G. A. Betts, Alex Hamlett. Walter Davis, 
Willie ~Iora]la. Will Mack, W. M. Betts, Bell Bailey, Emma 
L. Golden, Azzie Golden, Geo. W. Penn, W. H. IJolland, John 
260 . Supreme Court of Appeals of Virgini&. 
Watts; N-elson Maben, Archie Lee, Percy Rayes and Sidney. 
B. Epps and filed their petition in this cause, asking that they 
may be made parties defendant thereto, and it was l:50 ordered. 
8th. The· evidence relative to this matter having been con-
cluded on Wednesday, the 16th day of November, 1932, the 
Court at the request of counsel for all parties, proceeded 
to determine a location and establishment of the lines of 
annexation and extension of the City of Danville, as in the 
opinion of the Court, would contain a reasonably compact 
body of land,· the court being careful to see that no land 
is taken into the City of Danville which is not adapted to 
uity improvements, unless necessarily embraced in a com-
pact body of land, and being careful also to exclude such 
land as in the opinion of the Court, the City of Danville 
would not need· in the reasonably near future for develop-
ment. · 
9th. Upon consideration .,vhereof it is adjudged, ordered 
and decreed that the following territory be and is hereby 
ann~xed to the City of Danvill~ from the County of Pittsyl-
vama. 
SECTIONS A AND C. 
BEGINNING at a point in the center line of Federal High-
way No. 29 said point being located forth feet North of the 
South boundary line of Sixth A venue, thence in a ·westerly 
direction, parallel with Sixth Avenue, and forty 
page 431 ~ feet North of the Southern boundary of Sixth 
A venue to a point on the West side of the 
page #4 
Old Main Line of the Southen1 Railwa:y, said .Point beh1.~ 
three hundred feet West of the center line of. the said Rail-
way; thence with a straight line in a Southernly direction 
to a point located in the present corporate limits of the City 
of Danville, said point being described as follows : On the 
south side of Henry Road, where said Henry Road inter-
sects with State Highwa:y No. 12, and a distance of six hun-
dred Ninety-nine feet three incl1es, North thirty-seven de-
grees, twenty-se,ren minutes West from the Stone Bulkhead. 
at the waters edge, said bulkhead being located in the present 
corporate limits of the City of Danville; thence North severity-
one degrees, twenty minutes East nine hundred and ninety-
on·e feet along the Rorth side of Henry Street to the inter-
Aection of Henry Street with the Walker Road; thence con-· 
tinning the same direction North Seventy-one degrees, twenty 
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minutes East five hundred and twenty-eight feet, five inches, 
crossing the Walker Road to a point on the West side of 
and forty feet from the middle of Southern Railway Com-
pany's tracks; thence parallel with the said railroad track 
and forty feet from the middle of said track North fourteen 
degrees,· thirty-one minutes, East one thousand and sixty 
nine feet, one inch, North nine degrees, thirty minutes, East 
four hundred and hventy-one feet, six inches, thence due 
North three hundred and twenty feet, nine inches, thence 
North five degrees, twenty-one minutes,. West one thousand, 
one hundred and thirty-five feet, nine inches, thence North 
twelve .degrees forty-five minutes, West one hundred and 
forty-three feet, two inches to a. point opposite a. pipe cul-
vert under the railroad track; thence south eighty-nine de-
grees, four minutes, East three thousand, eight hundred and 
seventeen feet to a point on the West side of North ~fain 
Street, which point is the northern corner of Tyree's yard 
fence as it now stands; thence South seventy-four 
page 432 ~ degrees, twenty-eight minutes, East one thousand 
and five hundred and thirty-four 
page #5 
feet, six inches, to a. point on the Northern side of the 
Bradley road, which point is in front of a. house belonging 
to Edward Smith; thence with a straight line in a North-
westerly direction to a point in. the -center line of said .Fed-
eral Highway No. 29, being the point of BEGINNING. 
SECTION "B". 
BEGINNING at a point on the south side of Dan Riv·er, 
said point being located fifty feet from the mouth of Cor-
poration Branch and in the present corporate limits of the 
City of Danville, thence in a Southwesterly direction up 
Dan River parallel to the mean ·water level of Dan River, 
and fifty feet Northwest thereof to a. point opposite to the 
Southwestern boundary line of the pumping station prop-
erty or the water words of the City of Danville, and fifty 
feet Northwest thereof, thence in an Easterly direction to 
the southwest corner of said Pumping station property and 
with the Southern boundary line of the property of the 
said pumping station to the southwest corner of same; thence 
along the boundary line or right of way line on the North side 
of Park Avenue to a. point in the present corporate ·line of 
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the City of Danville; thence in a Northern and "}vesterly 
direction with the present corporate line of the CitY] of Dan-
ville North forty-two degrees thirty minutes W·est, one thous-
and three hundred and eighty feet to the Northwe~t corner 
of park; thence along the Northern boundary of same North 
fifty-one degrees forty-five· miuutes East, one thou~and five 
hundred and forty feet to the Northeast corner of park; 
thence along the Eastern bound(J!lj of same South forty-two 
degrees forty-five minutes East, five hundred and Sjixty feet 
to South side of First Street; thence along Soutli side of 
same North fifty-three degrees East, one thousand nine hun-
dred and forty feet to property line of Hoffman, Lee and 
Company, thence across same North sixty-eight degrees, 
East, eight hundred and seventy feet to end of Taylor 
page 433 r page #6 
Street; thence along South side of same North sixty-nine 
degrees thirty minutes East, seven hundred and seventy feet 
to Randolph Street; thence down West side of Randolph 
Street, North twenty-two degrees thirty n1inutes East, four 
hundred f~et, North thirteen degrees East, six hundred and 
sixty feet to a point in line with South side of Roberts 
Street ; thence along the same to Corporation Branch ; thence 
down said branch North no degrees fifteen minutes vVest, 
eight hundred and fifty-three feet, nine inches, thence North 
thirteen degrees East, six hundred and twenty-one feet, one 
inch; thence North six degrees nine minutes \Vest, five hun-
dred and ninety-nine feet, four inches; thence North two de-
grees thirty-eight minutes East, seven hundred and fifty-four 
feet, nine inches; thence North hventy-seven degrees twenty 
n1inutes West, one thousand one hm1dred and twenty-six feet, 
eight inches; thence North nine degrees fifteen minutes West, 
five hundred and fifty-eight feet to Dan River, at the mouth 
of branch, and fifty feet from the bank into the river to the 
point of beginning. 
SECTION D 
BEGINNING at a point in the property line of the J. F. 
Ficklen estate, and the Dan River Power and lVI~nufacturing­
Company and the corporate line of the City of Danville, said 
point being located on the Western right of way line of the 
Southern Railway; thence South fourteen degrees East for a 
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distance and to a point where the Southern boundary line of 
Pa.rk A venue Extended with a straight line in a Western 
direction will intersect with said line; thence with a straight 
line to the Southern boundary line of Park Avenue thence 
along the Southern boundary line of Park Avenue to a point 
on the Western side of State· Highway No. 301, said point 
being in the western right of 'vay line of said Highway; 
thence with a straight line in an easterly direction to a 
point located in the mein water line of Dan River, said point 
being located at the J\fouth of Jackson's 
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branch; thence up Dan River in a Northwesterly direction 
following the mein water line of Dan River to a point where 
the present corporate line leaves the Dan River; thence leav-
ing the river South seventy-three· degrees, fifty minutes W es~ 
two thousand, one hundred and seventy-two feet, five inches, 
crossing the tracks and right of way of the Southern Railway 
Company to a point forty feet from the middle of the main 
track of the said road; thence up the said railroad on the 
~i orthwest side by a line forty feet from the middle of said 
main tract and paralle~ with it South forty-seven degrees, 
West two hundred and Eight-seven feet, eight inches, South 
sixty-one degrees, three minutes, West two hundred and 
ninety-seven feet, three inches, .South sixty-six degrees forty-
one minutes, West four hundred and sixty-six feet, six inches, 
South sixty-nine degrees, fifty-nine minutes, West four hun-
dred and seventy-seven feet, six inches, South eighty-four 
degrees, forty-three minutes, West one hundred and sixty-
nine feet, five inches, North eight-one degrees, twenty-nine 
minutes, West, hvo hundred and ninety-three feet, one inch, 
North sixty-seven degrees, twenty-five minutes, 'vest two hun-
dred and seventy-one feet, eight inches, North fifty-nine de-
gre~s, seven minutes, West two hundred and Sixty-one fe~t, 
four inches, North sixty-nine degrees, five minutes, West five 
hundred and thirteen feet, four inches, South eighty-seven 
degrees, twenty-seven minutes, West four hundred and forty-
seven feet, eight inches, South seventy-six degrees, thirty-
three minutes, West two thousand, five hundred and seventy-
seven feet, five inches, to the middle of· South 1\Iain Street; 
thence along said right of way line South seventy-seven 
degrees, thirty-five minutes, West, four thousand and eight 
hundred, ninety-eight feet to the line between the property 
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of J. F. Fielden estate, and the Dan River Power a.nd Manu-
facturing C~mpa.ny, the point of BEGINNING. 
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The Court doth further order,. adjudge and ·decree that 
the City of Danville shall pay to the County of Pittsylvania 
the sum of Sixteen Thousand Six Hundred ($16,600.00) Dol-
lar for the school buildings, land attached thereto, and the 
equipment therein, known as the Lady Astor and Almagro 
· Schools, located in .the territory annexed to the City of Dan-
ville, which said sum shall be paid on or ibefore the first day 
of January, 1934, with interest at the rate of 5% per annum 
thereon from the first day of January, 1933, to the Treasurer 
of Pittsylvania County for the benefit of the School Fund of 
Pittsylvania County, if not so paid, then the payment thereof 
shall be enforceable by every appropriate legal remedy, and 
~he title in fee simple to the property for which such payment 
1s made, shall thereupon be transferred to and be hereby 
absolutely vested in City of Danville. 
The Court doth further adjudge and order that the schools 
in the .territory annexed to the City of Danville shall be 
operated by the County School authorities and at the expense 
of the county school funds until the end of the school session 
beginning September 20, 1932, and ending on or a bout J nne, 
1933, and thereafter said schools shall be operated by the 
school authorities of the City of Danville, and the Court doth 
further adjudge and order that all children in Pittsylvania. 
County, who now attend or should attend the Lady Astor 
and Almagro Schools, but who are not included within the 
new corporate lim.ites of the City of Danville, shall be per-
mitted to attend without tuition cost the schools of the Citv 
of Danville for the school sessions between ,January 1, 1933, 
and the end of the school session on or about June, 19::34, 
and the Court doth further adjudge and order that allchil-
dren in the annexed territory who now or should 
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attend the Schoolfield schools, shall be permitted to attend 
without tuition costs, said Schoolfield scl1ools between January 
1, 1933, and the end of the school session on or a bout tT une. 
1934, But neither the county nor the city shall be required 
to furnish transportation costs for said school children. 
And it is further adjudged, and ordered that all 
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page 436 ~ state appropriatiorlS payable to the County of 
Pittsylvania for the fiscal year ending June 30, 
1933, shall be paid to the Treasurer of Pittsylvania County, 
and remain a part of the school funds of Pittsylyania County, 
and that the Uity of Danville and its school authorities shall 
receive no part thereof. 
And the Court doth adjudge and order that on and after 
· January 1, 1933, no tuition charges shall be made by the 
City of Danville for children living in the annexed territory 
who attend the Danville Schools. 
The Court doth further adjudge, order and decree that the 
tax rate upon the land within the annexed territory shall .not 
be increased beyond the rate assessed by Pittsylvania County, 
so far as said land shall be acquired from said County, fro1n 
the time of the annexation under this ordinance, for a period 
of five years after such annexation, except upon a petition 
of a majority of the voters of such territory to the City 
Council, in which case the tax rate on lauds in the territory 
so acquired and so petitioned n1ay be increased in accordance 
with the said petition; that all revenue derived by the City 
of Danville from taxation in said territory acquired from 
the said County, during the first period of five years, either 
on property or from other sources, including licensing, shall 
be wholly expended by the City of Danville upon streets, 
sewers, lights, water and other public improvements in said 
territory; provided, ho,vever, that at any time within the 
said five years, the Council of the City of Danville may, by 
ordinance, set a part a. sum equal to 12% of the assessed 
value at the time of 
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annexation of the lands annexed, which sum so set apart shall 
be wholly expended in and for the benefit of the annexed terri-
tory in public improvements, and when said sum shall have 
been so set apart and said public improvements shall have 
been substantially completed, the land annexed shall he sub-
ject to the City tax rate, and the proceeds thereof shall be 
paid into the said City Treasury along with other taxes and 
licenses in such territory for general purposes, 
page 437 ~ although said five years shall not have elapses; 
provided, that .the said sum so set apart and_ ex-
pended shall be reduced by the su1n already expended on said 
improvements under any other plan of annexation, and pro· 
vided further that out of any other plan of annexation, ·and 
266 Supreme Court of Appeals of Virginia. 
provided further that out of the proceeds of the same of the 
next issue of bonds of the City of Danville, after such annexa-
tion, said sum equal to said 12% of the assessed value at the 
time of annexation of the land annexed, reduced by the sums 
hereinbefore mentioned, shall be set apart and expended in 
said territory as hereinbefore described, unless said sum has 
been already expended; that the taxes assessed, collected and 
expended during the said period of five years, shall be so · 
assessed, collected and kept that the same may be expended 
as hereinbefore provided, in the territory from which it was 
collected, until and unless a sum be set apart equal to 12% 
of the assessed value at the time of annexation of the lands 
annexed, and when said sum shall have been so set apart and 
the public improvements shall have been substantially com-
pleted, the land annexed shall be subject to the City tax 
rate. 
And it having been stipulated by counsel that the outstand-
ing bonds of the County of Pittsylvauia amount to the sum 
of $578,687.26 that the total assessed real estate values in 
the County of Pittsylvania amount to the sum of $16,855,-
332.00, and that the total assessed real estate values in the 
territory annexed to the City of Danville amount to the sum 
of $1,000,000.00, and 
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it having been agreed by stipulation of counsel for the City 
of Danville and counsel for the County of Pittsylvania ·that 
the fair proportion of said bonded indebtedness which should 
be assumed by the City of Danville is the sum of $34,000.00, 
the Court doth adjudge, order and decree that the City of 
Danville shall assume and provide for the paYJnent with in-
terest from January 1, 1933, the said sum of $34,000.00. 
The Court doth further adjudge, order and decree that said 
sum of $34,000.00 shall be paid to the County as follo,vs: 
page 438 ~ $7,000.00 on January 1, 1934. 
$7,000.00 on January 1, 1935. 
$7,000.00 on January 1, 1936. 
$7,000.00 on tTanuary 1, 1937. 
$6,000.00 on January 1, 1938, tQgether with interest at 
the ·rate of 5% per annum on such amounts as are unpaid on 
January first of each year. Said interest shall begin to run 
on and from January 1, 1933. 
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The Court doth furthe·r adjudge, order and decree that 
all sums of n1oney which the City of Danville is directed and 
adjudged to pay to the County of Pittsylvania, if not paid 
when due, shall be enforceable by every appropriate legal 
remedy. 
The Court doth further adjudge, order and decree that the 
City of Danville shall pay to the County of Pittsylvania, 
the sum of Thirteen Thousand and Four Hundred and Eighty 
($13,480.00) Dollars for the permanent public improvements 
in the territory annexed, consisting of macadamized public 
roads or streets, concrete roads or streets, and other per-
manent improvements to roads or street, for concrete side-
'valks on public roads or streets, and other permanent public 
improvements constructed and maintained by the County of 
Pittsylvania in such territory at the time of annexation. Said 
~urn shall be paid on or before the :first day of January, · 
1934, with interest at 5% per annum thereon from the :first 
day of January, 1933. 
And without passing on the question of whether or not 
the streets and sidewaJks in the sub-division of town lots in 
that 
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part of section B. of annexed territory designated as Forest 
Hills on the map thereof, made a part of annexed·· petition 
in this cause, having been dedicated to the public, the Court 
is of the opinion that if so dedicated they have never been 
accepted by the County of Pittsylvania or its duty constituted 
authority, and therefore are not puiblic streets and sidewalks, . 
and it further appearing to the Court tha.t the County of 
Pittsylvania did not construct said streets and sidewalks 
nor maintain the same, doth adjudge·, order and decree that 
the County of Pittsylvania is not entitled to payment from 
the City of Danville for the same and doth deny the prayer 
of the County that it be paid for said streets, sidewalks 
and improvements, to which action of the Court 
page 439 } of Pittsylvauia and its Board of Supervisors 
except. 
And the Court doth further adjudge, order and decree that 
the· Forest I-Iills Development Corporation is not entitled 
in this cause, to compensation for the sewers, water and 
g-as mains laid by said Corporation in Forest Hills, for the 
1·easons set fortb in the demurrer of the Citv of Danville 
to the amended petition of the Forest Hills~ Development 
Corporation. But nothing in this order shall prejudice the 
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rights:.· of either the City of Danville or said Forest Hills 
Development Corporation in any subsequent litigation re-
lating to this matter, to which action of the Court the Forest 
Hills Development Corporation by its counsel, duly excepted 
as hereinafter set out. 
Petitioner, Forest Hills Development Corporation excepts 
to . the foregoing order upon the following grounds, to-wit: 
(1) That the Court, both upon its ruling· upon the de-
m~rrer of petitioner filed in this cause, and also in the fore--
. going order, declines to take cognizance of or jurisdiction over 
the claim of petitioner for compensation for the improvements 
made and paid for by it in, upon a.nd under the streets laid 
out on the map of the said Forest llills filed in this proceed-
ings, as set forth, in its 
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petition in this cause. 
( 2 )' And because the Court refused in this order to require 
the City of Danville, as a condition of the am1exation of 
Forest Hills Development Corporation's property· the1:eto,. 
to pay a just a.nd fair compensation for the improvements 
made by said corporation upon, in, and under the aforesaid 
s'treets, a statement of 'vhich costs and expenses is contained 
in the evidence taken before the Court. _ 
The Court doth further adjudge, order and decree that ali 
of the maps introduced in evidence by the City of Danville in 
this proceedin, may be withdrawn ;by· the City of Danville,. 
but the maps introduced in evidence by the Forest Hills De-
velopment Corporation, showing the sub-division in Forest 
Hills, shall remain a part of the records in this cause. 
The County of Pittsylvania and its Board of 
page 440 ~ Supervisors excepts to so much of the said order 
as l1olds that the sidewalks, streets, curbs and 
gutters thereof and the grading thereof ancJ the supporting 
walls thereof in the town lot subdivision of that part of the 
annexed territory described as Forest Hills in Sect.ion B. of 
the annexation map filed with the annexation petition are 
not public and excepts to the further action of the Court in 
holding that all of said improvements are not such perma-
nent public improvements as the county is entitled to com-
pensation for from the City of Danville. 
The Court doth further adjudge, order aiid decree that 
all taxes and levies. accruing during the year 1932 i~ the an-
nexed territory, and for all years prior thereto, shall be pay-
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able to and collected ··by the proper authorities of Pittsylvania 
County and of Tunstall District in said County. 
The Court doth further adjudge, order and decree that 
the City of Danville shall proceed with all reasonable diligence 
page #14 
to adequately provide for the police, sanitary and fire pro-
tection, and public school facilities, except as herein other-
wise provided for, in the annexed territory. 
The Court doth further adjudge, order and decree that the 
term of office ·of any County of District Officer residing with-
in the bounds of the said annexed territory, shall be un-
affected by said annexation, but he shall have no jurisdic-
tion in the annexed territory on and after January 1, 1933. 
The Cour~ doth further adjudge, order and decree that 
the provisions of this decree, ordering the annexation of 
the territory except as hereinbefore set forth, shall take effect 
and be in force from and after the 31st day of December, 
1932. 
The Court doth further adjudge, order and decree that all 
fees for the service of papers in these proceedings, and .for 
all other court costs, shall be paid 1by the City of Danville. 
A Copy-Test : 
S. S. HURT, Clerk. 
19 November 1932. 
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In the Clerk's Office of the· Corporation Court 
of Danville, on the 22nd day of December, 1932. The fore· 
going Copy of an Order of the Circuit Court of Pi ttyslva.nia, 
was this day recorded in the Deed Book of the Corporation 
Court of Danville, Va. 
Teste: 
OTIS BRADLEY Clerk. 
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City of :Oantille; to-wit: 
I, Otis Bradley, Clerk of the Corporation Court of Dan-
ville, Virginia, do hereby certify that the foregoing is a true 
transcript of so much of the record and judicial proceedings 
of said Court as I have been directed to copy in a certain 
Notice of motion to recover judgment lately pending in said 
Court between Forest Hills Development Corporation, plain-
tiff, and City of Danville, defendant. 
And I further certify .that the defendant has filed with 
me a written notice to the plaintiff of its int.ention to apply 
for a transcript of said record, which notice has been duly 
accepted by Meade, Meade & Talbott, Attorneys for said plain-
tiff. . 
Given under my hand thi~ the 20th day of June, 1934. 
OTIS BRADL.EY, Clerk 
Clerk's Fee for Copy of Record, $124.45. 
A Copy-Teste : 
1\!. B. WATTS, C. C. 
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